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694a

Rules and Regulations
Title 20— EMPLOYEES’ 

BENEFITS
Chapter III— Social Security Admin­

istration, Department of Health, 
Education, and Welfare 

[Regs. No. 5, fu rth e r am ended]

PART 405— FEDERAL HEALTH INSUR­
ANCE FOR THE AGED (1965-— )

Subpart C— -Exclusions, Recovery of 
Overpayment, and Liability of Cer­
tifying Officer

Medicare Payment for I tems and Serv­
ices F urnished to Medicare Benefi­
ciaries by F acilities R eceiving U.S. 
Government F unds Under F ederal 
Program Supporting H ealth Care 
Services

On November 11, 1970, there was pub­
lished in the F ederal R egister (35 F.R. 
17343) a notice of proposed rule making 
with a proposed amendment to Subpart 
C of Regulations No. 5 which would per­
mit payment under title XVIII of the 
Social Security Act for covered items 
and services furnished Medicare bene­
ficiaries by public or private facilities 
receiving funds under a U.S. Govern­
ment program which provides support to 
facilities furnishing health care services 
provided that the facilities receiving 
such Federal support seek reimbursement 
from all sources available for the health 
care of their patients, e.g., private in­
surance, patients’ cash resources, etc. 
Comments have been received in response 
to the notice of proposed rule making 
which indicate that the amendment as 
proposed might be construed as requiring 
hospitals and other facilities receiving 
Federal funds to bill non-Medicare 
sources for Medicare covered services 
before billing Medicare. This interpreta­
tion would be contrary to the intent of 
the proposed amendment and, with re­
spect to participating providers of serv­
ices, would contradict one of the provi­
sions of the agreement which all such 
providers must file with the Secretary of 
Health, Education, and Welfare under 
section 1866 of the Social Security Act,
i.e., not to charge any individual for 
services covered under title XVIII. In 
order to avoid such a misinterpretation, 
the language of the amendment has 
been modified to specify that the require­
ment that federally-funded facilities 
seek reimbursement from non-Medicare 
sources applies only with respect to items 
and services not covered under title 
XVIII. With such modification, the 
amendment is hereby adopted.
(Secs. 1102, 1862, 1871, 49 S ta t. 647, as 
amended, 79 S ta t. 325, 79 S ta t. 331; 42 U.S.C. 
1302, 1395 e t  seq.)

Effective date. The amendment as set 
forth below shall become effective upon 
publication in the F ederal R egister 
(4-13-71).

Dated: March 17, 1971.
R obert M. Ball, 

Commissioner of Social Security.
Approved: April 6, 1971.

Elliot L. R ichardson,
Secretary of Health,

Education, and Welfare.
Subpart C of Part 405 is amended as 

follows:
Paragraph (f) of*§ 405.312 is redesig­

nated as paragraph (g) and a new para­
graph (f) is added to read as follows:
§ 4 0 5 .3 1 2  N onreim bursable exp en ses;  

item s or services paid  for  by Govern­
m ent entity.
*  *  *  *  *

(f) Payment may be made for items 
and services furnished by a public or 
private health facility which receives 
United States Government funds under 
a Federal program which provides sup­
port to facilities which furnish health 
care services (other than a Federal pro­
vider of services) provided the facility 
receiving such Federal support custo­
marily seeks reimbursement for items 
and services not covered under title 
X V in of the Social Security Act, from 
all resources available for the health 
care of its patients, e.g., private insur­
ance, patients’ cash resources, etc. Pay­
ments that are made for such items and 
services covered under supplementary 
medical insurance shall be subject to the 
individual’s deductible and shall not ex­
ceed 80 percent of charges related to 
reasonable costs that the facility incurs 
in providing the items and services. The 
facility’s charges to the individual must 
not exceed 20 percent of such charges 
plus any unsatisfied deductible amounts 
and charges for noncovered services.

*  *  *  *  , *

[PR Doc.71-5081 Piled 4-12-71;8:46 am ]

Title 41— PUBLIC CONTRACTS 
AND PROPERTY MANAGEMENT

Chapter 5A— Federal Supply Service, 
Général Services Administration

APPEALING CONTRACTING OFFI­
CER’S DECISION UNDER DISPUTES 
CLAUSE, AND TIMELINESS, AND 
TRANSMITTAL OF APPEALS

Chapter 5A of Title 41 is amended as 
follows:

PART 5A-1—•GENERAL
The table of contents of Part 5A-1 is 

amended as follows:
Sec.
5A—1.318 D isputes clause.
5A—1.318—1 C ontracting  officer's decision 

un d er th e  D isputes clause.

Subpart 5A—1.3— General Policies
Subpart 5A-1.3 is amended as follows:

§ 5A—1 .3 1 8  D isputes clause.

§ 5A—1 .318—1 C ontracting officer’s de­
c is ion  under the D isputes clause.

(a) The adequacy of the contracting 
officer’s decision under the Disputes 
clause., as required by § 1-1.318-1, and of 
the contents of any subsequent notice of 
appeal, as provided for by § 5-60.201, 
shall be properly insured. Accordingly, 
the following paragraphs shall be set 
forth in all contracting officers, decisions 
subject to the Disputes clause:

T his decision is m ade in  accordance w ith  
th e  D isputes clause and  shall be final and 
conclusive as provided th ere in , unless a w rit­
te n  Notice of Appeal” addressed to  th e  Ad­
m in is tra to r  of G eneral Services is m ailed or 
otherw ise fu rn ish ed  to  th e  co n tracting  offi­
cer. T he .Notice of Appeal, w hich is to  be 
signed by you as th e  con tracto r or by an  a t ­
to rney  acting  on your behalf, and  w hich may 
be in  le tte r  form , should  ind icate  th a t  an  
appeal is in tended , should  refer to  th is  
decision, and  should  iden tify  th e  con tract 
by num ber. The Notice of Appeal should in ­
clude a  s ta tem en t of th e  reasons why th e  
decision is considered to  be erroneous. In  
th e  event you desire to  file an  appeal from  
th is  decision, th ere  is enclosed for your con­
venience GSA Form  2465, Notice of Appeal, in  
trip lica te , fo r com pletion and  signature . All 
th e  item s of in fo rm ation  requested  m u st be 
supplied. If  sufficient space is n o t available on 
th is  form  fo r each item , please a tta ch  a su p ­
p lem ental sheet or sheets. Also a ttach ed  is an  
add itional copy of th e  form  w hich should  be 
com pleted and  re ta ined  fbr your files. The 
Notice of Appeal is to  be signed by th e  ap ­
p e llan t personally, if  an  indiv idual, or, if no t, 
by an  au tho rized  officer or duly au thorized  
represen tative  of th e  appellan t o rganization  
and  su b m itted  in  trip lica te  to  th e  co n trac t­
ing  officer. The Notice of Appeal m u st be 
m ailed  or otherw ise fu rn ish ed  to  th e  con­
trac tin g  officer w ith in  30 calendar days from  
receip t of th is  decision or your appeal shall 
be considered untim ely .

If  you do n o t wish to  challenge th e  validity  
of th e  te rm in a tio n  of th e  (footnote 1), b u t 
do wish to  p ro tec t yourself against th e

1 Specify “purchase  o rd e r(s )” or "con­
t ra c t,” as applicable.
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assessm ent of excess costs, you m ay do so 
la te r by appealing th e  co n tracting  officer’s 
subsequent determ ination  of excess costs, in  
th e  ev en t th a t  any assessm ent is m ade. At 
th a t  tim e, you m ay challenge n o t only th e  
specific assessm ent and  th e  reprocurem ent 
procedures, b u t  also th e  validity  of th e  Gov­
e rn m en t’s action  in  term in atin g  your (foot­
no te  1) for defau lt.

(b) Notice of appeal action under the 
above circumstances may be effected by 
use of GSA Form 2465, Notice of Ap­
peal, as illustrated by § 5A-16.950-2465.

PART 5A-60— CONTRACT APPEALS
Subpart 5A—60.2— Rules of the Fed­

eral Supply Service on Contract
Appeals
Section 5A-60.203 is revised as follows: 

§ 5A—6 0 .2 0 3  Forwarding o f  appeals.
(a) Notice of Appeal received by a 

contracting officer pursuant to this 
§ 5A-60.203 shall be transmitted prompt­
ly to the Chairman, GSA Board of Con­
tract Appeals (see § 5A-60.203(c)), by 
letter signed by the Chief, regional Pro­
curement Division; Director, Procure­
ment Operations Division (POD); 
Director, ADP Procurement Division; or 
Director, Special Programs Division, as 
appropriate.

(b) A Notice of Appeal received by an 
official other than the contracting officer, 
such as the Commissioner, FSS, or a Re­
gional Administrator, shall be referred 
(with the envelope in which it was 
mailed) to the contracting officer of the 
procurement activity involved for trans­
mittal to the GSA Board of Contract 
Appeals, as provided in (a ), above.

(c) In transmitting the Notice of Ap­
peal, the contracting officer shall for­
ward a copy of his final decision from 
which the appeal was taken and a copy 
of the certified mail receipt (front and 
back) indicating the date on which the 
final decision was received by the ap­
pellant, together with the Notice of Ap­
peal and the envelope in which it was 
mailed.

(d) A copy of each Notice of Appeal 
and letter transmitting it to the GSA 
Board of Contract Appeals shall be sent 
to the Assistant Commissioner for Au­
tomated Data Management Services or 
Director, Special Programs Division, or 
Chief, Contract Terminations Staff 
(FPNC), as appropriate, and, in the case 
of a notice being transmitted by a re­
gional procurement activity, copies shall 
be distributed as above and as required 
by regional procedures.

(e) An appropriate format for the let­
ter to transmit a notice of appeal to the 
GSA Board of Contract Appeals is ex­
hibited in § 5A-76.308.

Section 5A -60.205 is revised as follows: 
§ 5A—6 0 .2 0 5  A ppeal files.

(a) Appeal files shall be prepared and 
forwarded to the Assistant General

RULES AND REGULATIONS
Counsel (LC) within 20 calendar days 
after receipt of the Notice of Appeal or 
advice that an appeal has been, filed. 
Assigned counsel shall concur in the sub­
mission of the appeal files.

(b) A log and followup procedures shall 
be established in POD, the ADP Procure­
ment Division, the Special Programs Di­
vision, and in each regional procurement 
activity to assure the timely preparation 
and submission of appeal files. The log 
record shall show, as a minimum, the 
name of the appellant, the date the ap­
peal was filed, the contract number, the 
docket number, if available, and the 
name of the contracting officer.

Section 5A-60.205-1 is revised as fol­
lows :
§ 5A—6 0 .2 0 5 —1 Preparation and subm is­

sion .
(a) Promptly upon receipt of the No­

tice of Appeal, th^ contracting officer 
shall prepare the appeal file in triplicate, 
unless otherwise directed or agreed to by 
the GSA Board of Contract Appeals. Each 
such file shall be identified by the name 
of the appellant, the contract number, 
and the docket number, if available. The 
requirements concerning the documents 
to be included in the file are stated in 
§ 5-60.205. The top document therein 
shall bear the title “Index” and be sepa­
rate and apart from any other document. 
In a case where a contractor has ap­
pealed both from a determination of de­
fault and from an assessment of excess 
costs, the file for each appeal will con­
tain a number of the same documents, 
for example, the contract. In order to 
reduce the cost of preparation of appeal 
files in such cases, contracting officers 
are authorized to cross-reference docu­
ments which were previously submitted 
to the Board. The cross-reference in the 
appeal file to a copy of a contract pre­
viously submitted to the Board should, 
for example, include the statement “See
contract nu m b er----------------- - docket
number _____ _____ , exhibit number
____________” Assigned counsel will as­
sist the contracting officer in determining 
which documents are relevant and which 
are irrelevant to the actual issue but 
might be useful to the trial attorney as 
general background information. Docu­
ments in the latter category will be for­
warded separately to the trial attorney.

(b) After examining the appeal file, 
the contracting officer shall prepare a 
memorandum of position (utilizing the 
sample memorandum set forth in § 5A- 
76.309 as a guide) and obtain the written 
concurrence of assigned counsel. The 
memorandum of position shall also be 
approved by the Chief, regional Procure­
ment Division, or the Director, ADP Pro­
curement Division, or the Director, Spe­
cial Programs Division, or POD branch 
chief, as appropriate. The contracting of­
ficer’s memorandum of position required 
by this paragraph (b) is a chronological 
summary of the procurement and a ra­

tionale of the contracting officer’s actions 
for information of the trial counsel. This 
memorandum of position shall be sub­
mitted promptly upon preparation, as a 
separate document, directly to the Assist­
ant General Counsel (LC) and shall not 
be included in the appeal file or noted in 
the index.

(c) When the Government’s position 
is doubtful concerning an appeal, or if 
practical considerations so dictate after 
considering policy and precedent 
grounds, the appeal file may be for­
warded with a notice in the transmittal 
letter (see § 5A-60.205-l(d) ) to the 
Assistant General Counsel (LC) that 
settlement is being considered. In such 
event, the contracting officer, with advice 
of assigned counsel, shall enter ihto nego- 
tigations with the appellant toward pos­
sible settlement.

(d) The original and one copy of the 
appeal file shall be forwarded to the 
Assistant General Counsel (LC) by letter 
prepared for the signature of the Chief, 
regional Procurement Division; or the 
Director, ADP Procurement Division; or 
the Director, Special Programs Division; 
or the Director, POD, as appropriate.

(e) A copy of each letter transmitting 
the appeal file to the Assistant General 
Counsel (LC) shall be sent to the Assist­
ant Commissioner for Automated Data 
Management Services or Director, Spe­
cial Programs Divisimi, or Chief, Con­
tract Terminations Staff (FPNC), as 
appropriate, and, in the case of an appeal 
file being transmitted by a regional 
procurement activity, copies shall be dis­
tributed as above and as may be required 
by regional procedures. The copy for­
warded to FPNC shall also be accom­
panied by a copy of the contracting of­
ficer’s memorandum of position.

(f) One copy of the appeal file shall 
be retained at the office of the contract­
ing officer for examination by the appel­
lant. The memorandum of position or 
documents not part of the appeal file, 
furnished separately as background in­
formation, are not for examination by 
the appellant.

PART 5A-76— EXHIBITS
The table of contents for Part 5A-76 

is amended as follows:
Sec.
5A-76.308 Form at of le tte r  to  tran sm it a 

no tice  of appeal to  th e  GSA 
Board o f C ontrac t Appeals.

(Sec. 206(c), 63 S ta t. 390; 40 U.S.C. 486(c); 
41 CFR 5-1.101 (c ))

Effective date. These regulations are 
effective 30 days after the date shown 
below.

Dated: April 5, 1971.
H. A. Abersfeller,

Commissioner, 
Federal Supply Service.

[FR Doc.7’1-5105 Filed 4-12-71;8:48 am]
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Chapter 18—-National Aeronautics 
and Space Administration

REVISION OF REGULATIONS
Parts 18-12,18-13, and 18-14 of Chap­

ter 18, Title 41, Code of Federal Regula­
tions, are revised as set forth below. 
These revisions to Chapter 18 cover­
ing changes made by the Basic 1970 
Edition and Revision 1 of the NASA 
Procurement Regulations were effective 
July 27, 1970, except for interim changes 
m a d e  by Procurement Regulation 
Directives.

PART 18-12— LABOR
Sec.
18-12.000 Scope of part.

Subpart 1 ¡3—12.1— Basic Labor Policies
18-12.101 Labor relations.
18-12.101-1 C om m unications regarding 

labor m atters .
18-12.101-2 Labor-m anagem ent disputes.
18-12.101-3 Admission of labor repre­

sen tatives to  con tract sites.
18-12.102 Overtime.
18-12.102-1 Definitions.
18-12.102-2 Policy.
18-12.102-3 Approval of overtim e p re­

m ium s.
18-12.102-4 Approval of overtim e p re­

m ium s in  certa in  cost-re­
im bursem ent type con­
trac ts .

18-12.102-5 C ontract adm in istration .
18-12.102-6 Paym ent of overtim e p re­

m ium s clause.
18-12.103 Federal and  S ta te  labor re ­

quirem ents.
18-12.103-1 Policy.
18-12.103-2 A dm inistation.
18-12.104 M eeting m anpow er requ ire­

m ents.

Subpart 1 8—12.2— Convict Labor
18-12.201 Basic requirem ent.
18-12.202 Applicability.
18-12.203 C ontract clause.

Subpart 18--12.3— Contract Work Hours 
Standards Act

18-12.300 Scope of subpart.
18-12.301 General.
18-12.302 Applicability.
18-12.302-1 - S ta tu to ry  exem ptions.
18-12.302-2 Exem ptions by th e  Secretary 

of Labor.
18-12.303 C ontract clause.
13-12.303-1 Clause for general use.
18-12.303-2 Clause for con tracts w ith  a  

S ta te  or political subdivi­
sion.

Subpart 1 £1—12.4— Labor Standards in
Construction Contracts

13-12.400 Scope of subpart.
18-12.401 S ta tu te s  a nd  regulations.
18-12.401-1 Definitions.
18-12.402 Applicability.
18-12.403 C ontract clauses.
18-12.403-1 Clauses for general use.
18-12.403-3 Overseas contracts.
18-12.403-4 C ontracts w ith  a  S ta te  or po­

litica l subdivision.
18-12.404 A dm inistra tion  an d  enforce­

m ent.
18-12.404-1 General.
18-12.404-2 Wage determ inations.
18-12.404-3 A dditional classifications.
18-12.404-4 Apprentices.
18-12.404-5 Subcontracts.

Sec.
18-12.404-6 Payrolls a nd  sta tem en ts.
18-12.404-7 Investigations.
18-12.404-8 Enforcem ent reports.
18-12.404-9 Suspensions and  deductions 

of co n trac t paym ents.
18-12.404-10 R estitu tion .
18-12.404—11 C ontract term inations.
18-12.404^12 C ooperation w ith  D epartm ent 

of Labor.
18-12.404-13 R eporting construction  con­

tra c t  awards.

Subpart 18—12.5— [Reserved!
Subpart 18—12.6-;—Walsh-Healey Public 

Contracts Act
18-12.601 S ta tu to ry  requirem ent.
18-12.602 Applicability.
18-12.602-1 General.
18-12.602-2 S ta tu to ry  exem ptions.
18-12.602-3 D epartm en t of Labor regu la­

tions and  in te rp reta tio n s.
18-12.603 D eterm inations o f , eligibility 

as m an u fac tu re r or regu lar 
dealer.

18-12.603-1 M anufacturer.
18-12.603-2 R egular dealer.
18-12.603-3 Coal dealers.
18-12.603-4 Agents.
18-12.604 Responsibilities of co n trac t­

ing  officers.
18-12.605 C ontrac t clause.
18-12.606 Procedure for ob ta in ing  ex­

em ptions w ith  respect to  
stip u la tio n s required  by th e  
Act.

18-12.607 Wage and  h o u r an d  public 
con tracts divisions of th e  
U.S. D epartm ent of Labor 
regional offices—Geograph­
ical ju risd ic tions and  ad ­
dresses of regional directors.

Subpart 18—12.7— Fair Labor Standards Act of 
1938

18-12.701 Basic sta tu te .
18-12.702 [Reserved].
18-12.703 R ulings on applicability  or 

in te rp re ta tio n .

Subpart 18—12.8— Equal Employment 
Opportunity

18-12.800 Scope of subpart.
18-12.801 Policy.
18-12.801-1 Definitions.
18-12.801-2 References to  term s.
18-12.802 Clauses for contracts, grants, 

or o th er arrangem ents.
18-12.802-1 NASA C ontracts.
18-12.802-2 Federally assisted construc­

tio n  u nder g ran ts and  a r ­
rangem ents.

18-12.802-3 O ther co n tractu ra l requ ire­
m ents.

18-12.802-4 R equirem ents for in v ita tions 
for bids or requests for p ro­
posals and  agreem ents.

18-12.803 A pplicability an d  exem ptions.
18-12.804 R equests for exem ptions.
18-12.805 In terp re ta tio n s .
18-12.806 A dm inistration .
18-12.806-1 G eneral responsibilities and  

functions.
18-12.806-2 E ducational responsibilities.
18-12.806-3 - Posting  of nondiscrim ination  

notices.
18-12.806-4 Employer in fo rm ation  report.
18-12.806-5 Com pliance reviews an d  in ­

vestigations.
18-12.806-6 Preaw ard procedures to  in su re  

com pliance w ith  equal em ­
ploym ent o p p ortun ity  re ­
quirem ents.

18-12.806-7 Sanctions.
18-12.807 C onstruction  con tracts in  des­

ignated  geographic areas.

Sec.
18-12.808 Hearings.
18-12.808-1 General.
18-12.808-2 Delegation of hearing  a u th o r­

ity  and  place of hearing.
18-12.808-3 Notices and  contents.
18-12.808-4 C ontinuances an d  delays.
18-12.808-5 Parties.
18-12.808-6 R epresen tation  and  hearing  

assistan ts.
18-12.808-7 T ranscrip t.
18-12.808-8 C onduct of hearings.
18-12.808-9 Despositions.
18-12.808-10 Absence of parties.
18-12.808-11 Argum ent.
18-12.808-12 Findings and  recom m enda­

tions.
18-12.809 Certificates of m erit.
18-12.810 E lim ination  of segregated fa ­

cilities.
18-12.811 Advising NASA co n tracts 

com pliance officer of p o ten ­
tia l program  delays arising  
o u t of con tracts equal em ­
ploym ent oppo rtu n ity  pro­
gram  actions.

Subpart 1 8—1 2.9— Nondiscrimination Because of 
Age

18-12.901 Policy regarding nondiscrim i­
n a tio n  because of age.

Subpart 18—12 .10— Service Contract Act of 1965
18-12.1000 Scope of subpart.
18-12.1001 S ta tu to ry  requirem ents.
18-12.1002 Applicability.
18-12.1002-1 General.
18-12.1002-2 Geographical coverage of th e  

Act.
18-12.1002-3 Service employee.
18-12.1002-50 S ta tu to ry  exem ptions.
18-12.1002-51 A dm inistrative lim ita tions, 

variations, tolerances, and 
exem ptions.

18-12.1003 D epartm ent of labor regu la­
tions.

18-12.1004 C ontrac t clauses.
18-12.1005 A dm inistra tion  and enforce­

m ent.
18-12.1005-1 Responsibilities of D epart­

i m en t of Labor.
18-12.1005-2 Notice of in ten tio n  to  m ake 

■ a service con tract.
18-12,1005-3 C ontrac t m in im um  wage de­

te rm in atio n s and  fringe 
benefit specification.

18-12.1005-4 A dditional classifications 
(conform able ra te s ) .

18-12.1005-5 Notice of award.
18-12.1005-6 D epartm ent of Labor Form  

SC-1.
18-12.1005-7 Inqu iries concerning th e  Act.
18-12.1005-8 'C on trac t m oniflcations.
18-12.1005-9 W ithholding of con tract pay­

m en ts an d  co n trac t te rm i­
nation .

18-12.1005-10 Cooperation w ith  th e  D epart­
m en t of Labor.

18-12.1005-11 Role of th e  Com ptroller G en­
eral.

18-12.1005-50 Register of wage de term ina­
tions and  fringe benefits.

18-12.1005-51 Absence of m in im um  wage 
d e term inations and  fringe 
benefit specifications.

18-12.1006 Labor standards enforcem ent 
report.

18-12.1050 Extensions of co n trac t per­
form ance period.

18-12.1050-1 General.
18-12.1050-2 C ontrac t price ad ju s tm en t.

Authority : The provisions of th is  P a r t  18-
12 issued u n d e r 42 U.S.C. 2473(b) (1).

§ 1 8 -1 2 .0 0 0 Scope o f  part.
This Part 18-12: (a) deals with general 

policies regarding labor, insofar as they 
relate to procurement, (b) sets forth 
certain pertinent labor laws and require­
ments, indicating in connection with
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each its applicability and any procedures 
thereunder, and (c) prescribes contract 
clauses. (This part does not apply to any 
matter or agreement arising under 
Executive Order 10988 or to any related 
authority governing Employee-Manage­
ment Cooperation in the Federal 
Service.) *

Subpart 18-12.1— Basic Labor 
Policies

§ 18—1 2 .1 0 1  Labor relations.
It is NASA policy to maintain and 

encourage the best possible relations with 
industry and labor in order that the 
Government may procure needed sup­
plies and services without delay. All 
problems arising out of labor relations 
of private contractors and all communi­
cations with labor organizations or Fed­
eral agencies relative thereto will be 
handled in accordance with procedures 
which are consistent with the following 
general policy.

(a) NASA contracting officers, in tak­
ing any of the actions prescribed or 
authorized in this Part 18-12, will consult 
with and secure advice from the labor 
relations advisor or other NASA official 
assigned such function at the installa­
tion concerned.

(b) NASA officials will remain im­
partial in, and will refrain from taking 
a position on the merits of, a dispute 
between labor and private management 
and will not undertake the conciliation, 
mediation, or arbitration of a labor dis­
pute. NASA must, however, take any 
action that may be open to it under 
the circumstances to protect the Gov­
ernment’s interest and to prevent, 
where possible, interruptions in NASA 
schedules.

(c) NASA will, insofar as is practi­
cable, exchange information concerning 
labor matters with other affected Gov­
ernment agencies in order to maintain 
a uniform Government labor policy in a 
particular plant or labor-management 
dispute.

(d) NASA officials Will not take any 
independent action with respect to labor 
matters which involve major policy de­
terminations which have a substantial 
impact on the activities of NASA or other 
Government agencies without the prior 
approval of the Director, NASA Labor 
Relations Office (Code KL). A full report 
concerning any labor relations problem, 
particularly where a labor dispute 
significantly threatens to affect impor­
tant NASA procurement, should be fur­
nished to the Director, NASA Labor 
Relations Office, in accordance with 
§ 18-12.101-2.

(e) The Director., NASA Labor Rela­
tions Office will take action in connection 
with labor relations problems consistent 
with his responsibilities, for example:

(1) Giving notice of the existence of 
a labor dispute, which affects or 
threatens to affect procurement of sup­
plies or services, to the Government 
agency which has responsibility for con­
ciliation, mediation, arbitration, or other 
action with respect thereto;

(2) Advising the Government agency 
responsible for action with respect to

RULES AND REGULATIONS
labor disputes, or the parties to a labor 
dispute, of factual information pertain­
ing to procurement of the supplies or 
services involved to the extent consistent 
with security regulations; or

(3) Seeking to obtain such voluntary 
agreement between management and 
labor as will permit, notwithstanding the 
general continuance of the dispute, un­
interrupted procurement of supplies and 
services, provided such activity does not 
involve NASA in the merits of a labor 
difference or dispute.
§ 18—1 2 .1 0 1 —1 C om m unications regard­

in g  labor m atters.
Direct communication is not author­

ized with the national headquarters or 
national offices of any labor organization 
or Federal agency except with the specific 
prior approval of the Director, NASA 
Labor Relations Office. Contracting 
officers are authorized to communicate 
direitly with local labor organizations 
and local offices of Federal agencies as 
required to carry out their responsibilities 
set forth in § 18-12.101-2.
§ 18—1 2 .1 0 1 —2 L abor-m anagem ent d is­

putes.
(a) Reports. Report of actual or in­

cipient labor-management disputes af­
fecting NASA procurement., operations, 
or services shall be submitted as specified 
by the Director, NASA Labor Relations 
Office. These reports shall describe, but 
need not be limited to:

(1) The nature of the actual or incip­
ient dispute, including whether a strike, 
lockout, slow-down, shut-down, or pick­
eting is involved, and the degree of emer­
gency presented;

(2) The character, quantity, and im­
portance of the supplies, operations, or 
services involved, including scheduled 
performance and delivery dates and the 
relation of the production involved to the 
total procurement program;

(3) The identity and location of the 
parties to the dispute and their repre­
sentatives, including the approximate 
number of employees involved;

(4) The need for and availability of 
alternative facilities to furnish the items 
involved within the time required;

(5) The critical items, if any, which 
should be removed from the plant or work 
site or should be continued to be proc­
essed there with the consent of the 
parties to the dispute; and

(6) Recommended action to be taken 
by NASA.
Reports shall be made as early as pos­
sible and shall include immediately avail­
able information. Supplemental reports 
shall be made, as appropriate, to provide 
ful information and cover new develop­
ments. Reports shall be sent by the most 
expeditious means required in view of 
the seriousness of the situation. When an 
immediate critical effect on NASA pro­
curement is probable, the initial report 
shall be made by telephone and followed 
by an electrically transmitted message 
or a confirming letter.

(b) Other action by the contracting 
officer. When a strike which may have an 
adverse effect on NASA programs is im­
minent or in progress at a prime or sub­

contractor’s plant, contracting officers 
shall:

(1) Advise both the prime contractor 
and the head of the union local in writing 
of the expected impact of the strike on 
NASA programs and, where appropriate, 
of the actions which NASA is consider­
ing to protect the Government’s interest 
and prevent delay in the accomplish­
ment of NASA’s mission; however, if the 
strike is in a subcontractor’s plant, the 
subcontractor will only be approached 
through the prime contractor;

(2) Explore the possibility of locating 
other sources for the supplies and serv­
ices to have been provided by the struck 
or strike-threatened plant;

(3) Consider removing finished items 
from the plant and seeking- resumption 
of work by the contractor on those items 
to be furnished which are critical to 
NASA programs; and

(4) Where it appears likely that the 
work stoppage cannot be prevented, con­
sider removing from the plant work in 
process, components, and materials 
which are critical to the NASA program, 
with a view to continuing the work 
elsewhere.

(c) NASA Headquarters approval re­
quired for removal of items from affected 
plants or facilities. When the contracting 
officer determines that it would be in the 
best interest of the Government to re­
move items or to press for resumption of 
work as provided in paragraph-(b) of this 
section, he shall first request approval 
from the Director, NASA Labor Relations 
Office and then take such action as shall 
be approved.

(d) Inspection of material during 
labor disputes. Despite the existence of a 
labor dispute, inspection functions at 
contract plants or sites shall be per­
formed as normally required during con­
tract performance except where the 
safety of the inspector may be en­
dangered.
§ 1 8 —1 2 .1 0 1 —3 Adm ission o f  labor rep­

resentatives to contract sites.
NASA activities shall not prevent the 

access of labor union representatives to 
contract sites for the conduct of union 
business if their activities are compatible 
with performance of the contract work 
involved and applicable safety and se­
curity regulations.
§ 18—1 2 .1 0 2  O vertim e.
§ 1 8 -1 2 .1 0 2 -1  D efin ition s.

As used throughout this §18-12.102:
(a) “Normal workweek and normal 

workday” mean, generally, a workweek 
of 40 hours and a workday of 8 hours, 
respectively: Provided, That in any area 
outside the United States, its possessions, 
and Puerto Rico, a workweek longer 
than 40 hours, or a workday longer than 
8 hours, will be considered normal (1) 
if such workweek or workday does not 
exceed that which is normal for such 
area, as determined by local custom, tra­
dition, or law and (2) if hours worked 
in excess of 40 in such workweek, or 
eight in such workday, are not com­
pensated at a premium rate of pay.

(b) “Overtime” means time worked by 
a contractor’s employee in excess of the
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employee’s normal workweek or normal 
workday.

(c) “Overtime premium” means the 
difference between thé contractor’s reg­
ular rate of pay to an employee for the 
shift involved and- the- higher rate paid 
for overtime. It does not include shift 
premium which is the difference between 
the compensation paid to an employee at 
the contractor’s regular rate of pay for 
the base shift and that paid at the reg­
ular rate of pay for extra-pay shift work. 
§ 18-12.102-2 Policy.

It is the policy of NASA that all con­
tracts will be performed, so far as prac- 
ticible, without the use of overtime, 
particularly as a regular employment 
practice, except where lower overall costs 
to the Government will result. Contrac­
tors should utilize what ever work sched­
ule results in the lowest overall cost to 
the Government consistent with con­
tract delivery and performance require­
ments. Extra-pay shifts and multishift 
work should be scheduled, as required, 
to achieve these objectives. In the nego­
tiation of contracts, overtime premiums 
will be recognized in establishing a fixed 
price or estimated cost only to the extent 
consistent with the needs of the Govern­
ment for the supplies or services being 
procurred.
§ 18—1 2 .1 0 2 —3 Approval o f  overtim e  

prem ium s.
(a) Approval of overtime premiums is 

required:
(1) By the contracting officer under 

time and material and labor-hour con­
tracts (see paragraph (a) (3) of the 
clause set forth in § 18-7.901-6) ; and

(2) By the approving official (see 
§ 18-12.102-4 (e)), (i) prior to execution 
of cost reimbursement type contracts 
containing the clause set forth in § 18- 
12.102-6, for any overtime to be included 
in paragraph (d) of the clause, and (ii) 
prior to modification of such a contract 
for any increase in the overtime included 
in paragraph (d) of the clause.

(b) Approval of overtime premiums 
under contracts other than those ref­
erenced in paragraph (a) of this section 
shall not be required.
§ 18—12.102—4  Approval o f  overtim e  

prem ium s in  certain cost-reim burse­
m ent type contracts.

(a) To prevent uneconomic usé of 
overtime, at Government expense, the 
clause set forth in § 18-12.102-6 shall be 
included in all cost-reimbursement type 
contracts in excess of $100,000, except 
cost-reimbursement type contracts for 
the operation of vessels and cost-plus- 
incentive-fee contracts having a cost in­
centive which provides for a swing from 
target fee of at least ±3 percent and a 
contractor’s share of cost of at least 
10 percent. Whenever this clause is used, 
the procedural requirements of this 
§ 18-12.102-4 shall be followed.

(b) An amount for overtime premiums 
at Government expense may be included 
}n paragraph (d) of the clause set forth 
jn § 18-12.102-6 when the use of overtime 
has been approved by an official desig­
nated as provided in paragraph (e) of

this section. Only overtime premiums for 
work in those departments, sections, etc., 
of the contractor’s plant which have been 
individually evaluated and the necessity 
for overtime confirmed, will be consid­
ered for approval, and then only for 
overtime premiums not reimbursable 
under the exceptions contained in para­
graph (a) (ii) of the clause. Approval 
may be granted when such official de­
termines in writing that overtime is 
necessary:

(1) To meet delivery or performance 
schedules, and" such schedules are deter­
mined to be consistent with essential 
program objectives;

(2) To make up for delays beyond the 
control and without the fault or negli­
gence of the contractor; or

(3) To eliminate foreseeable produc­
tion bottlenecks of an extended nature 
which cannot be eliminated in any other 
way.

Cc) When, during negotiation, it be­
comes apparent that overtime will be re­
quired during the performance of the 
contract and the contract will contain 
the clause in § 18-12.102-6, the contract­
ing officer shall secure from the con­
tractor a request substantially in accord­
ance with the request procedures in 
paragraph (c) of such provision for all 
overtime to be used during the life of the 
contract, to the extent* that it can be 

-estimated with reasonable certainty. If 
the contemplated overtime premium 
could affect the costing of other work 
performed by the contractor or is sig­
nificant in amount, the contracting 
officer may avail himself of the advisory 
services of the cognizant audit agency 
office to determine the proper accounting 
treatment of such premium. The con­
tracting officer shall request from the 
appropriate official designated, as pro­
vided in paragraph (e) of this section, 
approval for overtime premiums at Gov­
ernment expense. Upon receipt of such 
approval, the contracting officer shall 
complete paragraph (d) of the clause.

(d) During contract performance, re­
quests for overtime, submitted pursuant 
to the clause in § 18-12.102-6, will be 
submitted to the contracting, officer who 
shall evaluate the need for such overtime 
and if he desires that the requested over­
time be approved in whole or in part, 
shall, unless a prior authorization is suffi­
cient to cover the overtime requested, 
request the approval of the appropriate 
official designated as provided in para­
graph (e) of this section and, as expedi­
tiously as possible, modify paragraph (d) 
of the clause to reflect the approval.

(e) The procurement officer or his 
designees are authorized to approve over­
time premiums at Government expense. 
Such approval may be for an individual 
contract, project, or program, or for a 
plant, division, or company, as most 
practicable, and shall ordinarily be pro­
spective, but may be retroactive when 
justified by the circumstances. Where 
two or more procurement offices have 
current contracts at a single facility, and 
the approval of overtime by one procure­
ment office will affect the performance or 
cost of contracts of another, the approv­

ing officials will obtain the concurrence 
of other appropriate approving officials 
and seek agreement as to the contracts 
under which overtime premiums will be 
approved. If the approving officials do 
not agree within a reasonable time as to 
the action to be taken, a decision shall be 
obtained through normal channels. Ordi­
narily, in the absence of evidence to the 
contrary, a procurement office may rely 
on the contractor’s statement that such 
approval will not affect the performance, 
or payments in connection with any con­
tract of another procurement office. (For 
the purpose of this requirement, the term 
“or his designees” shall mean the indi­
viduals authorized by the procurement 
officer to approve overtime. Such author­
ization shall be in writing and shall not 
be delegated beyond the first level of 
supervision below the procurement 
officer.)
§ 18—1 2 .1 0 2 —5 Contract adm inistration.

(a) The cost of overtime premiums 
under the clause set forth in § 18-12.102- 
6, and all overtime premiums under cost- 
reimbursement type contracts which do

‘ not contain the clause set forth in § 18- 
12.102-6, shall be allowed only to the ex­
tent the amount thereof is reasonable 
and properly allocable to the work un­
der the contract, in accordance with 
§ 18-15.201.

(b) In administration of contracts 
under which overtime has been approved 
pursuant to § 18-12.102-4, the contract­
ing officer and the cognizant audit 
activity shall review periodically the use 
of such overtime to assure that it is 
reasonable and properly allocable to 
work under the contract.
§ 18—1 2 .1 0 2 —6  P aym ent o f  overtim e  

prem ium s clause.
The following clause shall be used 

when required by § 18-12.102-4(a).
P ayment for Overtime P remiums 

(August 1969)
(a) Allocable cost shall n o t Include any 

am o u n t on account of overtim e prem ium s 
except w hen (1) specified in  (d) below or
(ii) paid  for work—

(A) Necessary to  cope w ith  emergencies 
such  as those resu lting  from  accidents, n a t­
u ra l disasters, breakdow ns of production  
equ ipm ent, or occasional p roduction  b o ttle ­
necks of a sporadic na tu re ;

(B) By ind irect labor employees such as 
those  perform ing du ties in  connection w ith  
adm in istra tion , pro tection , . tran sp o rta tio n , 
m ain tenance, standby  p la n t pro tection , op­
eration  of u tilitie s, or accounting;

(C) In  th e  perform ance of tests , in d u s­
tr ia l processes, laboratory procedures, load­
ing  or un loading of tran sp o rta tio n  m edia, 
and  operations in  flight or afloat, w hich are 
con tinuous in  n a tu re  and  cannot reasonably 
be in te rru p ted  or otherw ise com pleted; or

(D) W hich will re su lt in  lower overall cost 
to  th e  Governm ent.

(b) The cost of overtim e prem ium s o th e r­
wise allowable u nder (a) above shall be a l­
lowed only to  th e  ex ten t th e  am o u n t thereo f 
is reasonable and  properly allocable to  th e  
work un d er th is  con tract.

(c) Any request for overtim e, in  ad d ition  
to  any am o u n t specified in  (d ) below, will 
be for all overtim e w hich can  be estim ated  
w ith  reasonable certa in ty  shall be used fo r 
th e  rem ainder of th e  con tract, a n d  sh a ll 
co n ta in  th e  following:
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(i) Iden tification  of th e  work u n it,  such  
as th e  d ep artm en t or section  in  w hich th e  
requested  overtim e will be  used, together 
w ith  p resen t workload, m ann ing  an d  o th er 
d a ta  of th e  affected u n it, sufficient to  per­
m it an  evaluation  by th e  C on trac ting  Offi­
cer o f th e  necessity for th e  overtim e;

(ii) The effect th a t  denial of th e  request 
will have on  th e  delivery or perform ance 
schedule of th e  con tract;

(iii) Reasons why th e  requ ired  work can ­
n o t be perform ed on  th e  basis of u tiliz ing  
m u ltish if t operations or by th e  em ploym ent 
of add itional personnel; and

(iv) T he e x ten t to  w hich approval of over­
tim e  would affect th e  perform ance or pay­
m en ts  in  connection  w ith  any  o th er Gov­
e rn m en t con tracts, together w ith  any  iden­
tifica tion  of such  affected contracts.

(d) The C ontractor is au tho rized  to  per­
form  overtim e, in  add ition  to  th a t  perform ed 
u n d e r (a) ( i i) ,  to  th e  ex ten t th a t  th e  over­
tim e  prem ium  does n o t ex ceed ____________.*

§ 18—1 2 .1 0 3  Federal and State labor  
requirem ents.

§ 1 8 -1 2 .1 0 3 -1  Policy.
It is the policy of NASA to cooperate 

with and to require contractors to co­
operate to the fullest extent possible 
with Federal and State agencies respons­
ible for enforcing labor requirements 
with respect to such matters as safety, 
health, and sanitation, maximum hours 
and minimum wages, equal pay for 
women, and child and convict labor.
§ 18—1 2 .1 0 3 —2 A dm inistration.

(a) NASA will not initiate applica­
tions to State agencies or officials for 
the suspension or relaxation of State 
labor standards.

(b) Contracting officers may support 
applications of contractors or suppliers 
when relaxation of State labor standards 
does not conflict with applicable Federal 
Labor Laws, such as the Fair Labor 
Standards Act erf 1938 (29 U.S.C. 201- 
219), the Walsh-Healey Public Contracts 
Act (41 U.S.C. 35-45), the Davis-Bacon 
Act (40 U.S.C. 276a), the Work Hours 
Act of 1962 (40 U.S.C. 327-330), and 
when all of the following circumstances 
are present:

(1) The required products or services 
are in short supply and failure to meet 
production schedules for critically needed 
end items will result unless the suspen­
sion or relaxation of State labor stand­
ards is approved;

(2) There are no alternative sources 
of supply for such products or services 
available within the required delivery 
schedule;

(3) Remedial action (such as recruit­
ment, training, and more effective 
utilization of manpower) is not practi­
cable; and

(4) The granting of the application 
will not result in impairment of working 
conditions to the extent that productivity 
at the facility will be adversely affected.

1 In se rt th e  am ount, in  dollars, agreed to  
during  negotia tions as represen ting  th e  over­
tim e prem ium s applicable to  overtim e n o t 
reim bursable u nder th e  exceptions con tained  
in  (a) (ii) of th e  clause. I f  i t  was agreed 
th a t  th e  co n tract could be perform ed w ith ­
o u t th e  use of add itional overtim e, in se rt 
“Zero.”
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(c) NASA letters of support will be 

addressed to the appropriate State 
agency and will indicate:

(1) The facilities and services 
affected; and

(2) The extent of relaxation of the 
particular State labor standard required 
to complete the specific work in con­
formity with the procurement schedule.
§ 18—1 2 .1 0 4  M eeting m anpow er require­

m ents.
It is the policy of NASA to cooperate 

with and to encourage contractors to 
utilize, to the fullest extent practicable, 
the U.S. Employment Services (USES) 
and its affiliated Local State Employment 
Service Offices in matters pertaining tp 
meeting contractors’ manpower (labor 
supply) requirements, including the re­
cruitment of workers in all occupations 
and skills, both from local labor market 
areas and through the Federal-State 
manpower clearance system, to staff new 
or expanding plant facilities. Local State 
Employment Service Offices are operated 
in every State and in the District of 
Columbia, Puerto Rico, Guam, and the 
Virgin Islands. In addition to providing 
recruitment assistance to contractors 
who need and desire it, cooperation with 
the Local State Employment Service 
Offices will further the national program 
of maintaining continuous assessment of 
manpower requirements and resources 
on a national and local basis.

Subpart 18—12.2— Convict Labor 
§ 18—1 2 .201  Basic requirem ent.

Pursuant to the policy set forth in the 
Act of February 23, 1887 (18 U.S.C. 436), 
and in accordance with the requirements 
of Executive Order No. 325A of May 18, 
1905, all contracts entered into by NASA 
involving the employment of labor within 
the United States, shall, unless other­
wise provided by law, contain a clause 
prohibiting the employment of persons 
undergoing sentences of imprisonment 
at hard labor imposed by State or 
municipal criminal courts.
§ 18—1 2 .2 0 2  -A pplicability .

The requirement set forth in § 18- 
12.201 applies, except as stated below, to 
all contracts involving the employment 
of labor within the United States. The 
requirement does not prohibit the em­
ployment of (a) persons on parole or 
probation, (b) Federal prisoners author­
ized by the Attorney General under 18 
U.S.C. 4082(c) (2) to work at paid em­
ployment during the term of their im­
prisonment, or (c) persons who have 
been pardoned or who have served their 
terms. Furthermore, the requirement 
does not apply to the following kinds of 
contracts:

(1) Any contract subject to the pro­
visions of the Walsh-Healey Public Con­
tracts Act (see Subpart 18-12.6), which 
contains its own requirement that “no 
convict labor will be employed by the 
contractor in the manufacture or pro­
duction or furnishing of any of the 
materials, supplies, articles, or equip­
ment included in such contract”; or

(2) Any contract (i) for the pur­
chase of supplies or services from Fed­
eral Prison Industries, Inc., or (ii) for 
the purchase from any State prison of 
finished supplies which may be secured 
in the open market or from existing 
stocks as distinguished from supplies re­
quiring special fabrication.
§ 18—1 2 .2 0 3  Contract clause.

The contract clause required by this 
Subpart 18-12.2 shall be as follows: 

Convict Labor (September 1962)
In  connection  w ith  th e  perform ance of 

work u n d er th is  con trac t, th e  Contractor 
agrees n o t to  employ any person undergoing 
sentence of im prisonm ent a t  h a rd  labor.

Subpart 18—12.3— Contract Work 
Hours Standards Act 

§ 18—1 2 .3 0 0  Scope o f  subpart.
This Subpart 18-12.3 deals with the 

requirements of the “Contract Work 
Hours Standards Act,” which is title I 
of the Work Hours Act of 1962 (40 U.S.C. 
327-332).
§ 1 8 -1 2 .3 0 1  General.

The Work Hours Act of 1962 repealed 
the Eight Hour Law of 1912, as amended 
(40 U.S.C. 324-326), and the Eight Hour 
Law applicable to construction contracts 
(40 U.S.C. 321-322). Title I, Contract 
Work Hours Standards Act, among other 
things, establishes a standard workday 
of 8 hours and a standard workweek of 
40 hours for laborers and mechanics em­
ployed on Government contracts and re­
quires payment for all hours worked in 
excess of the standard workday or work­
week at-1 y2 times the basic rate of pay. 
“Laborers and mechanics” include 
watchmen, guards, and workmen, other 
than seamen, performing services in con­
nection with dredging or rock excavation 
in rivers or harbors.
§ 18—1 2 .3 0 2  A pplicability.
§ 18—1 2 .3 0 2 —1 Statutory exem ptions.

Title I of the Contract Work Hours 
Standards Act is applicable to construc­
tion contracts and to other contracts in­
volving the employment of laborers and 
mechanics either by a contractor or any 
subcontractor in the United States, and 
in other areas under the jurisdiction of 
the United States not exempted by the 
Secretary of Labor (see § 18-12.302-2), 
except:

(a) Contracts for transportation by 
land, air, or water;

(b) Contracts for the transmission of 
intelligence;

(c) Contracts for purchase of supplies 
or materials or articles ordinarily avail­
able in the open market ; or

(d) Contracts to which the Walsh- 
Healey Public Contracts Act (41 U.S.C. 
35-45) is applicable.
§ 18—1 2 .3 0 2 —2 E xem ptions by the Sec­

retary o f  Labor.
The Secretary of Labor has exempted 

(29 CFR 5.14) from all provisions of title 
I of the Contract Work Hours Standards 
Act, the following classes of contracts:
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(a) Construction contracts of $2,000 
or less; and

(b) Purchases and contracts other 
than construction contracts in the ag­
gregate amount of $2,500 or less. In ar­
riv in g  at the aggregate amount involved 
there must be included all property and 
services which would properly be 
grouped together in a single transaction 
and which would be included in a single 
advertisement for bids if the procure­
ment were being effected by formal ad­
vertising; and

(c) Contracts (or portions thereof) to 
be performed in a foreign country or 
within territory under the jurisdiction of 
the United States other than the follow­
ing; A State of the United States; the 
District of Columbia; Puerto Rico; the 
Virgin Islands; Outer Continental Shelf 
Lands defined in the Outer Continental 
Shelf Lands Act; American Samoa; 
Guam; Wake Island; and the Canal 
Zone, to the extent that such contracts 
(or portions thereof) may require or in­
volve the employment of laborers or 
mechanics there.
§ 18—1 2 .3 0 3  Contract clause.
§ 18—1 2 .3 0 3 —1 Clause for  general use.

The clause set forth below shall be in­
cluded in all contracts to which the Act. 
applies, except construction contracts. 
The applicable clause for construction 
contracts is set forth in § 18-12.403-1 (b).

Contract Work Hours Standard Act—
Overtime Compensation (November 1964)
This con tract, to  th e  ex ten t th a t  i t  is 

of a character specified in  th e  C ontract W ork 
Hours S tandards Act (40 U.S.C. 327-330), is 
subject to  th e  following provisions and  to  
all o ther applicable provisions and  exceptions 
of such Act and  th e  regulations of th e  Sec­
retary of Labor thereunder.

(a) Overtim e R equirem ents. No C ontrac­
tor or subcontractor con tracting  for any p a rt 
of the  co n tract work w hich m ay require or 
involve th e  em ploym ent of laborers or m e­
chanics shall requ ire  or perm it any laborer 
or m echanic in  any workweek in  w hich he  
is employed on such work to  work in  excess 
of eight h ours in  any calendar day or in  ex­
cess of fo rty  hours in  such  workweek oh 
work sub ject to  th e  provisions of th e  Con­
trac t W ork H ours S tandards Act unless such 
laborer or m echanic receives com pensation a t 
a rate  n o t less th a n  one and  one-half tim es 
his basic ra te  of pay for all such hours worked 
in excess of 8 hours in  any calendar day or in  
excess of 40 hours in  such workweek, w hich­
ever is th e  g reater num ber of overtim e hours.

(b) Violation; L iability  for Unpaid Wages; 
Liquidated Damages. I n  th e  event of any vio­
lation of th e  provisions of paragraph  (a ), 
the C ontractor and  any subcontractor re­
sponsible there fo r shall be liable to  any 
affected employee for h is  u n p a id  wages. In  
addition, such C ontractor and  subcontractor 
shall be liable to  th e  U nited  S ta tes for liq u i­
dated damages. Such liq u id a ted  damages 
shall be com puted w ith  respect to  each in ­
dividual laborer or m echanic employed in  
violation of th e  provisions of paragraph  (a) 
in  th e  sum  of $10 for each calendar day on 
which such employee was requ ired  or per­
m itted to  be employed on such work in  
excess of 8 h ours or in  excess of th e  standard  
workweek of 40 hours w ith o u t paym ent of 
the overtim e wages required  by paragraph
(a).

(c) W ithholding for Unpaid Wages and  
Liquidated Damages. T he C ontracting  Officer

may w ithhold  from  th e  G overnm ent Prim e 
C ontractor, from  any m oneys payable on ac­
co u n t of work perform ed by th e  C ontractor 
or subcontractor, such sum s as m ay adm in­
istratively  be determ ined to  be necessary to  
satisfy any liabilities of such C ontractor or 
subcontrac tor for u n p a id  wages and  liq u i­
dated  damages as provided in  th e  provisions 
of paragraph  ( b ) .

(d) Subcontracts. The C ontractor shall in ­
sert paragraphs (a) th ro u g h  (d) of th is  
clause, and  th e  pream ble preceding p a ra ­
graph ( a ) , in  all subcontracts, and  shall re­
quire th e ir  inclusion  in  all subcon trac ts of 
any tier.

(e) Records. The C ontractor shall m ain ­
ta in  payroll records con ta in ing  th e  in form a­
tio n  specified in  29 CFR 516.2(a). Such rec­
ords shall be preserved for 3 years from  th e  
com pletion of th e  con tract.
§ 18—12.3 0 3 —2 Clause fo r  contracts with 

a State or political subdivision.
In the case of contracts with a State 

or political subdivision thereof, the clause 
required by § 18-12.303-1 shall be the 
clause set forth therein, except that it 
shall be prefaced by the following pro­
vision:

The C ontractor agrees to  in se rt th e  fol­
lowing clause in  all subcontracts hereunder 
w ith  p rivate  persons or firms. (Septem ber 
1962)

Subpart 18—12.4— Labor Standards 
in Construction Contracts

§ 1 8 - 1 2 .4 0 0  Scope o f  subpart.
This Subpart 18-12.4 deals with labor 

standards for construction contracts as 
prescribed by the statutes and regula­
tions set forth below.
§ 18—12.4 0 1  Statutes and regulations.

(a) Davis-Bacon Act. The Davis- 
Bacon Act (Act of March 3, 1931, as 
amended, 40 U.S.C. 276a) provides that 
certain contracts over $2,000 entered into 
by any Department for the construction, 
alteration, or repair (including painting 
and decorating) of public buildings or 
public works shall contain a provision to 
the effect that no laborer or mechanic 
employed directly upon the site of the 
work contemplated by the contract shall 
receive less than the prevailing wages as 
determined by the Secretary of Labor.

(b) Copeland Act. The Copeland 
(“Anti-Kickback”) Act (18 U.S.C. 874 
and 40 U.S.C. 276c) makes it unlawful 
to induce, by force or otherwise, any per­
son employed in the construction or re­
pair of public buildings or public works 
(including those financed in whole or in 
part by loans or grants from the United 
States) to give up any part of the com­
pensation to which he is entitled under 
his contract of employment. In accord­
ance with regulations of the Secretary of 
Labor-issued pursuant to the Copeland 
Act, certain contracts entered into by any 
Department shall contain a provision to 
the effect that the contractor and any 
subcontractor shall comply with the reg­
ulations of the Secretary of Labor under 
the Act.

(c) Contract Work Hours Standards 
Act. (See Subpart 18-12.3.)

(d) Department of Labor regulations. 
Pursuant to the foregoing statutes and 
Reorganization Plan No. 14 of 1950 (15

P.R. 3176), the Secretary of Labor has 
tissued regulations Title 29, Subtitle A, 
Code of Federal Regulations (29 F.R. 95- 
104, as amended) , providing for the ad­
ministration and enforcement of these 
statutes in construction contracts. The 
requirements under the Davis-Bacon Act 
and the Copeland Act apply only to the 
United States, while the Contract Work 
Hours Standards Act applies also to other 
areas over which the United States has 
direct legislative control.
§ 18—1 2 .4 0 1 —1 D efin ition s.

For purposes of the acts cited in 
§ 18-12.401, the following definitions 
apply.

(a) The terms “building” and “work” 
refer to construction activity, including, 
without limitation, buildings, structures, 
and improvements of all types, such as 
bridges, dams, plants, highways, streets, 
tunnels, sewers, mains, power lines, 
pumping stations, railways, airports, 
terminals, docks, piers, levees, canals, 
dredging, shoring, rehabilitation and re­
activation of plants, scaffolding, drilling, 
blasting, excavating, clearing,. and 
landscaping.
. (b) The terms “public building” or 
“public work” include building or work 
of which the construction, alteration, 
or repair is carried on directly by au­
thority of or with funds of a Federal 
agency to serve the interest of the gen­
eral public, regardless of whether title 
thereto is in the'United States.

(c) The terms “construction,” “alter­
ation,” or “repair” include all types of 
work done on a particular building or 
work at the site thereof, including with­
out limitation, altering, remodeling, 
painting, and decorating; transporting 
materials and supplies to or from the 
building or work by the employees of the 
construction contractor, or construction 
subcontractor; and manufacturing or 
furnishing of materials, articles, sup­
plies, or equipment on the site of the 
building or work by persons employed by 
the contractor or subcontractor. Demoli­
tion of existing structures not related 
to new construction is not included.

(d) A construction contract for pur­
poses of this Subpart 18-12.4 is in excess 
of $2,000 if the contract is in an actual 
amount (not merely an estimated 
amount) in excess of $2,000. A contract 
initially $2,000 or less which is later 
increased over that amount by supple­
mental agreement or change order is in 
excess of $2,000 from the effective date 
of such a change in the contract amount, 
and the requirements of the Davis-Bacon 
Act, if otherwise applicable, are appli­
cable to that part of the contract which 
has not been performed on such date.
§ 18—1 2 .4 0 2  A pplicability.

The statutory requirements referred 
to in § 18-12.401 apply to construction 
contracts. They do not apply to the fol­
lowing kinds of contracts:

(a) Contracts for supplies (including 
installations or maintenance work which 
is only incidental to the furnishing of 
such supplies); however, the requirement 
does apply—
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(1) Where installation involves a sub­
stantial amount of construction at the 
site, such as for heavy generators and 
large refrigerators;

(2) To the transportation of supplies 
to or from the site of the work by em­
ployees of the construction contractor or 
of a construction subcontractor; and

(3) To the manufacturing or furnish­
ing of supplies, such as window frames 
and other millwork, on the site of the 
work by the contractor or subcontractor 
on a construction, alteration, or repair 
contract otherwise subject to the Act, 
and to the manufacturing or furnishing 
of supplies under a contract based upon 
the specifications, and at the site of 
work of a construction, alteration, or 
repair contract otherwise subject to the 
Act;

(b) Contracts for servicing or main­
tenance work (including installation or 
movement of machinery or other equip­
ment and incidental plant rearrange­
ment) which involve only an incidental 
amount of construction, alteration, or 
repair; however, the requirement does 
apply to—

(1) Installation, movement, or re­
arrangement of machinery or other 
equipment involving a substantial 
amount of construction or repair; and

(2) Servicing or maintenance work 
based upon the specifications of a con­
struction contract otherwise subject to 
the Act and which is performed at the 
site of the construction work involved;

(c) Contracts for the construction or 
repair of vessels, aircraft, or other kinds 
of personal property;

(d) Contracts to be performed at a 
place not known or not reasonably as­
certainable at the time the contract is 
entered into.
§ 18—1 2 .4 0 3  Contract clauses.
§ 18—1 2 .4 0 3 —1 Clauses for  general use.

Except as provided in § 18-12.403-4, 
every construction contract in excess of 
$2,000 for work within the United States 
shall include the following clauses:

(a) Davis-Bacon Act (40 U.S.C. 276a- 
a(7 )).

D avis-B acon Act (40 U.S.C. 2 7 6 a -a (7 ))  
(N ovember 1964)

(a) All m echanics and  laborers employed 
or working directly  upon  th e  site  of th e  work 
shall be paid  unconditionally  and  n o t less 
o ften  th a n  once a week, and  w ithou t subse­
q u en t deduction  or rebate  on any account 
(except such payroll deductions as are p e r­
m itted  by th e  Copeland R egulations (29 CPR 
P a rt 3) ) , th e  fu ll am ounts due a t  a tim e of 
paym ent com puted a t  wage ra tes n o t lesk 
th a n  those con tained  in  th e  wage determ i­
n a tio n  decision of th e  Secretary of Labor 
w hich is a ttach ed  hereto  and  m ade a  p a r t 
hereof, regardless of any con tractua l re la ­
tionsh ip  w hich m ay be alleged to  exist be­
tw een th e  C ontractor or subcon trac to r and  
■such laborers and  m echanics. A copy of such 
wage determ ination  decision shall be kep t 
posted by th e  C ontractor a t  th e  site  of th e  
work in  a p rom inen t place where i t  can  be 
easily seen by th e  workers.

(b) The C ontracting  Officer shall require 
th a t  any class of laborers or m echanics w hich 
is n o t listed  in  th e  wage determ ination  de-
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cision an d  w hich is to  be employed under 
th e  con trac t shall be classified or reclassified 
conform ably to  th e  wage de term ination  de­
cision, and  shall report th e  action  tak en  to  
th e  Secretary of Labor. I f  th e  in te rested  p a r­
ties can n o t agree on th e  proper classification 
or reclassification of a p a rticu la r class of 
laborers or m echanics to  be used, th e  Con­
trac tin g  Officer shall su b m it th e  question, 
together w ith  h is  recom m endation, to  th e  
Secretary of Labor fo r final determ ination .

(c) In  th e  event i t  is fo u n d  by th e  Con­
trac tin g  Officer th a t  any laborer or m echanic 
employed by th e  C ontractor or any subcon­
trac to r d irectly  on  th e  s ite  of th e  work 
covered by th is  co n trac t has been or is being 
paid  à t  a  ra te  of wages less th a n  th e  ra te  of 
wages requ ired  by parag raph  (a) of th is  
clause, th e  C ontracting  Officer m ay (1) by 
w ritten  notice  to  th e  G overnm ent Prim e Con­
trac to r te rm in a te  h is  r ig h t to  proceed w ith  
th e  work, or such  p a r t of th e  work as to  
w hich  th e re  has been a  fa ilu re  to  pay said 
requ ired  wages, an d  (2) prosecute th e  work 
to  com pletion by co n trac t or otherw ise, 
w hereupon such  C ontractor and  h is sureties 
shall be liable to  th e  G overnm ent for any 
excess costs occasioned th e  G overnm ent 
thereby.

(d) Paragraphs (a ) , (b ) , and  (c) of th e  
clause shall apply to  th is  co n trac t to  th e  
ex ten t th a t  i t  is (1) a  prim e co n trac t w ith  
th e  G overnm ent su b ject to  th e  Davis-Bacon 
Act or (2) a  sub co n trac t also sub ject to  th e  
Davis-Bacon Act u n d er such  prim e contract.

(b) Contract Work Hours Standards 
Act—overtime compensation.
Contract Work Hours Standards Act—

Overtime Compensation (40 U.S.C. 327-
330) (November 1964)
(a) T he C ontractor - shall n o t requ ire  or 

perm it any laborer or m echanic in  any work­
week in  w hich he is employed on any work 
u n d e r th is  con trac t to  work in  excess of 8 
hours in  any calendar day or in  excess of 40 
hours in  such  workweek on work sub ject to  
th e  provisions of th e  C ontract W ork Hours 
S tandards Act unless such  laborer or m e­
chanic  receives com pensation a t  a  ra te  n o t 
less th a n  one an d  one-half tim es h is basic 
ra te  of pay fo r all such h ours worked in  ex­
cess of 8 hours in  any calendar day or in  
excess of 40 hours in  such  workweek, w hich­
ever is th e  g reater n um ber of overtim e hours.

(b) In  th e  event of any  vio lation  of th e  
provisions of p arag raph  (a ), th e  C ontrac­
to r  sha ll be liable to  any affected employee 
fo r any am oun ts due, an d  to  th e  U nited  
S ta tes  for liqu ida ted  damages. Such liq u i­
da ted  dam ages shall be com puted w ith  re ­
spect to  each ind iv idual laborer or m e­
chanic  employed in  vio lation  of th e  pro­
visions of paragraph  (a) in  th e  sum  of 
$10 for each calendar day on w hich such em ­
ployee was requ ired  or perm itted  to  be em ­
ployed on such work in  excess of 8 hours 
or in  excess of th e  s tan d ard  workweek of 
40 hours w ithou t paym ent of th e  overtim e 
wages required  by paragraph  (a ).

(c) Apprentices.
Apprentices (November 1964)

(a) A pprentices will be pe rm itted  to  
work as such only w hen they  are registered, 
individually , u nder a bona fide appren tice­
ship program  registered w ith  a  S ta te  ap ­
prenticeship  agency w hich is recognized by 
th e  B ureau  of Apprenticeship and  T ra in ­
ing, U.S. D epartm ent of Labor; or, if  no 
such  agency exists in  a S ta te , un d er a p ro­
gram  registered w ith  th e  aforesaid B ureau 
of A pprenticeship and  T raining. The a l­
lowable ra tio  of apprentices to  journeym en 
in  any c raft classification shall n o t be g rea t­

er th a n  th e  ra tio  pe rm itted  to  th e  Contrac­
to r  as to  h is  e n tire  work force u n d e r the 
registered program . Any employee listed  on 
a  payroll a t  an  appren tice  wage ra te , who 
is n o t registered as above, sha ll be paid 
th e  wage ra te  determ ined by th e  Secretary 
of Labor for th e  classification of work he 
actually  perform ed.

(b) The C ontractor shall fu rn ish  w ritten 
evidence of th e  reg is tra tion  of h is  program  
an d  apprentices as well as of th e  appro­
p ria te  ra tio  an d  wage ra tes, p rio r to  using 
any  apprentices in  th e  co n trac t work.

(d) Payrolls and payroll records.
P ayrolls and Payroll R ecords 

(November 1964)
(a) The C ontractor shall m a in ta in  pay­

rolls and  basic payroll records du ring  the 
course of th e  work and  shall preserve them  
fo r a  period of 3 years th e rea fte r  for all 
laborers an d  m echanics working a t  th e  site 
of th e  work. Such records shall con ta in  the 
nam e an d  address of each such  employee, 
h is  correct classification, ra te  of pay, daily 
and  weekly n u m b er of h ours worked, de­
ductions m ade and  ac tu a l wages paid.

(b) T he C ontractor shall su b m it weekly 
a  copy of all- payrolls to  th e  C ontracting 
Officer. The G overnm ent Prim e Contractor 
shall be responsible fo r th e  subm ission of 
copies of payrolls of all subcontractors. The 
copy shall be accom panied by a  statem ent 
signed by th e  con trac to r ind ica ting  th a t  the 
payrolls are correct an d  com plete, th a t  the 
wage ra te s  con tained  th e re in  are n o t less 
th a n  those determ ined by th e  Secretary of 
Labor, and  th a t  th e  classifications se t forth 
fo r each laborer or m echanic conform  with 
th e  work he  perform ed. Subm ission of the 
“Weekly S ta tem en t of Com pliance” re­
qu ired  un d er th is  co n trac t and  th e  Cope­
lan d  R egulations of th e  Secretary of Labor 
(29 CPR P a rt 3) shall sa tisfy  th e  require­
m en t for subm ission of th e  above s ta te ­
m ent.

(c )  The C ontractor shall m ake h is  employ­
m en t records available for inspection  by au­
thorized  representatives of th e  Contracting 
Officer and  th e  D epartm en t of Labor, and 
shall perm it such representatives to  in te r­
view employees du ring  working hours on the 
job.

(e) Compliance •with Copeland Reg­
ulations.

Compliance Wit h  Copeland R egulations 
(November 1964)

The C ontractor shall comply w ith  the 
Copeland R egulations of th e  Secretary of 
Labor (29 CPR P a rt 3) w hich are incor­
po rated  herein  by reference.

(f) Withholding of funds.
Withholding of F unds (November 1964)

(a) The C ontracting  Officer m ay w ith­
hold  or cause to  be w ithheld  from  th e  Gov­
ern m en t Prim e C ontractor so m uch  of the 
accrued paym ents or advances as may be 
considered necessary (1) to  pay laborers 
and  m echancis employed by th e  Contractor 
or any  subcontractor on th e  work th e  full 
am o u n t of wages requ ired  by th e  contract, 
an d  (2) to  satisfy  any liab ility  of any 
C ontractor for liqu ida ted  dam ages under 
paragraph  (b) of th e  clause en titled  “Con­
tra c t  W ork Hours S tandards Act—Overtime 
Com pensation.”

(b) If  any C ontractor fa ils to  pay any 
laborer or m echanic employed or working on 
th e  site  of th e  work, all or p a r t  of th e  wages 
requ ired  by th e  con tract, th e  -Contracting 
Officer may, a fte r w ritten  notice  to  the 
G overnm ent Prim e C ontractor, take  such
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action as m ay be necessary to  cause suspen­
sion of any fu r th e r  paym ents or advances 
u n til such v iolations have ceased.

(g) Subcontracts.
Subcontracts (November 1964)

The C ontractor agrees to  in se rt th e  clauses 
hereof e n titled  “Davis-Bacon Act,” “C ontract 
Work Hours S tandards Act—Overtim e Com­
pensation,” “Apprentices,” “Payrolls an d  
Payroll Records,” “Com pliance w ith  Cope­
land R egulations,” “W ithholding of F u nds,” 
"Subcontracts,” and  “C ontrac t T erm ina­
tion—D ebarm ent” in  a ll subcontracts. The 
term  “C ontractor” as used in  such clauses in  
any su bcon trac t shall be deem ed to  refer to  
the  subcontractor except in  th e  phrase “Gov­
ernm ent Prim e C ontractor.”

(h) Contract termination — debar­
ment.

Contract Termination—Debarment 
(November 1964)

A breach o f  th e  clauses hereof en titled  
“Davis-Bacon Act,” “C ontract W ork Hours 
S tandards Act—Overtim e Com pensation,” 
“Apprentices,” “Payrolls and  Payroll Rec­
ords," “Compliance w ith  Copeland R egula­
tions,” “W ithholding of Funds,” and  “Sub- 
contracts” m ay be grounds for te rm in atio n  
of th e  con tract, and  for debarm ent as p ro­
vided in  29 CFR 5.6.
When Standard Form 19A (April 1965 
Edition) is used, the clauses entitled, 
“Withholding of Funds,” “Subcontracts,” 
and “Contract Termination—Debar­
ment” therein shall be used in lieu of the 
clauses in paragraphs (f), (g), and (h) 
of this section.
§ 18—1 2 .4 0 3 —3 Overseas contracts.

Every construction contract in excess 
of $2,000 for work outside the United 
States but within the jurisdiction of the 
United States as stated in § 18-12.302-2
(c) shall include the following clauses:

(a) The Contract Work Hours Stand­
ards Act—Overtime Compensation clause 
set forth in § 18-12.403-1 (b) ;

(b) Subcontracts:
Subcontracts (November 1964)

The C ontractor agrees to  in se rt th is  “Sub­
contracts” clause and  th e  “C ontract W ork 
Hours S tandards Act—Overtim e Com pensa­
tion” and  “C ontract T erm ination—Debar­
m ent” clauses of th is  con tract in  all su b ­
contracts.
When Standard Form 19-A is used, the 
“Subcontracts” clause therein shall be 
used in lieu of the above clause.

(c) C o n t r a c t  termination—debar­
ment:

Contract Termination—Debarment 
(November 1954)

A breach of th e  “C ontract W ork Hours 
Standards Act—Overtim e C om pensation” and  
the “S ubcontracts’ ’clauses of th is  co n trac t 
may be grounds for te rm in atio n  of th e  con­
trac t, and  for debarm ent as provided in  29 
CFR 5.6.

§ 18—1 2 .4 0 3 —4  Contracts with a State or 
political subdivision.

In the case of construction contracts in 
excess of $2,000 with a State or political 
subdivision thereof, the contract clauses 
required by § 18-12.403-1 shall be in­
serted and each clause shall be prefaced 
by the following provision:

The C ontractor agrees to  in sert th e  follow­
ing in  a ll subcon trac ts hereunder w ith  p ri­
vate persons or firms. (Septem ber 1962)
§ 18—1 2 .4 0 4  Adm inistration and en ­

forcem ent.
§ 18—1 2 .4 0 4 —1 G eneral.

(a) Preconstruction conference or 
letter. The contracting officer administer­
ing the contract shall ascertain that the 
contractor is fully aware of and under­
stands an employer’s responsibilities im­
posed by the contract labor standards 
provisions by conducting a preconstruc­
tion conference or, as an alternate 
method, by submitting a preconstruction 
letter to the contractor. When a precon­
struction conference is held, a memoran­
dum containing a summary of the infor­
mation and guidance given to the con­
tractor shall be placed in the contract 
file.

(b) Examination of records. The con­
tracting officer administering the con­
tract shall initiate such examinations 
into the records and activities of the con­
tractor and his subcontractor (s) as are 
necessary to ensure full compliance with 
the applicable labor statutes and labor 
standards provisions in this Subpart 18- 
12.404-1.
§ 18—1 2 .4 0 4 —2 W age determ inations.

(a) General. The wage determination, 
issued by the Department of Labor pur­
suant to the Davis-Bacon Act, is a sched­
ule of the minimum hourly rates of wages 
to be paid laborers and mechanics em­
ployed by the contractor and his sub­
contractors performing work called for 
by the contract. It normally includes all 
the classifications of laborers and me­
chanics expected to be employed on the 
work. There are three types of determi­
nation: area determinations, limited area 
determinations, and individual determi­
nations.

(1) Area (54A) determinations. Area 
(54A) determinations provide wage rates 
for all kinds of construction contracts 
which may be awarded at an installation 
or within a given geographical area 
(usually a county) during the 120-day 
life of the determination. This type of 
determination is issued only for installa­
tions where continuing construction ac­
tivity is anticipated. Area determinations 
must be renewed on a continuous basis 
by submission of Department of Labor 
Form DB-11, “Request for Determina­
tion,” to the D e p a r t m e n t  of Labor 
approximately 30 days prior to the ex­
piration of each current area determina­
tion (see paragraph (c) (2) of this 
section).

(2) Limited area (54A) determina­
tions. In some States, the Department of 
Labor does not include in the area type 
determination wage rates applicable to 
heavy or highway construction. In these 
States, the wage rates issued are for all 
classifications for either “Building Con­
struction” only, or “Building, Utilities, 
and Incidental Paving.” This type of de­
termination is known as a limited area 
determination; where the Department of

Labor issues this type of determination, 
the requesting office must submit re­
quests for individual determinations for 
heavy and highway construction proj­
ects as described in subparagraph (3) of 
this paragraph. This type of determina­
tion is applicable in the following States:
Alabama.
Arkansas.
Florida.
Georgia.
Iowa.
Kansas.
Louisiana.
M aryland.
Mississippi.
Maine.

Nebraska.
New Mexico. 
N orth  Carolina. 
N orth  Dakota. 
Oklahoma. 
S ou th  Carolina. 
S o u th  D akota. 
Texas.
Virginia.

(3) Individual determinations. Indi­
vidual determinations are provided by 
the Department of Labor for a single 
contract. Such a determination must be 
obtained for each contract subject to 
the Davis-Bacon Act unless an Area 
(54A) determination is applicable. The 
classifications of laborers and mechanics 
in individual wage determinations are 
limited to those classes employed in the 
type of work required by the contract, as 
indicated in the request.

(b) Limitations. Wage determinations 
initially issued shall be effective for 120 
calendar days from the date of such de­
terminations. If such a wage determina­
tion is not used in the period of its effec­
tiveness, it is void. If it appears that a 
wage determination may expire between 
bid opening and award, a new wage 
determination should be requested suffi­
ciently in advance of the bid opening to 
assure receipt prior thereto. However, 
when due to unavoidable circumstances 

.a determination expires before award and
after bid opening, the Solicitor of Labor 
upon a written finding to that effect by 
the Administrator or his representative 
in individual cases, may extend the ex­
piration date of a determination when­
ever he finds it necessary and proper in 
the public interest to prevent injustice 
or undue hardship or to avoid serious 
impairment in the conduct of Govern­
ment business. Whenever it is considered 
necessary to extend the expiration date 
of a wage determination, a proposed 
finding shall be prepared for the signa­
ture of the Director of Procurement and 
sent with supporting documentation to 
the Procurement Office, NASA Head­
quarters (CodeKDP-1).

(c) Processing requests—(1) Respon­
sibility for obtaining determinations. 
The Office of Procurement is responsible 
for obtaining from the Secretary of 
Labor and for furnishing to the particu­
lar installation concerned all determina­
tions of prevailing wage rates under the 
Davis-Bacon Act required in the award­
ing of construction contracts of NASA.

(2) Preparation of requests. For those 
installations covered by area determina­
tions, requests for wage rates on Depart­
ment of Labor Form DB-11 will be pre­
pared by the Office o f Procurement and 
submitted to the Department of Labor 
thus providing, in effect, continuous wage 
rate coverage. Requests for individual 
wage determinations will be submitted by
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the installation concerned on Depart­
ment of Labor Form DB-11 (in original 
and two copies) to the Procurement 
Office, NASA Headquarters (Code KDP- 
1) at least 30 calendar days before re­
quired for the advertisement or negotia­
tion of the contract for which the deter­
mination is sought. In preparing the re­
quest, only the original copy of the De­
partment of Labor Form DB-11 will 
be typed with a reversed carbon which 
will make an impression on the back 
of the form. The original will be 
submitted to the Department of Labor 
by NASA Headquarters. For area de­
terminations, the description . of the 
work will be: Area (54A) Determi­
nation—Building, Heavy and Highway 
Construction. Do not check any classi­
fications as all classifications are 
contained in the area type determina­
tions. In those States where the Depart­
ment of Labor issues a limited 54A area 
determination, the description will be: 
Area (54A) Determination—For Build­
ing Construction Only or Building, Utili­
ties, and Incidental Paving. In these 
cases, a Department of Labor Form DB- 
11 must be submitted on an individual 
basis for determinations for heavy and 
highway construction projects, with the 
work to be accomplished in detail. For 
individual determinations, the descrip­
tion of the work shall be sufficiently de­
tailed to enable the Department of Labor 
to determine that the work is one of the 
three categories; namely, building, heavy, 
or highway construction. In the block 
entitled “Location,” the name of the 
municipality nearest to the site of the 
work will be inserted. The State and 
county in which the work is to take place 
will be inserted in the spaces provided. 
Classifications of laborers and mechanics 
needed to perform the work will be 
checked by typed X. Needed classifica­
tions which are generally used in the 
area but which do not appear on the 
Department of Labor Form DB-11 will 
be typed in the blank spaces. The Ap­
prentice Schedule is to be left blank as 
the Department of Labor will furnish 
these rates.

(d) Use of ivage rate determinations.
(1) The specifications of every contract 
subject to the Davis-Bacon Act shall in­
clude a copy of a current wage rate de­
termination. If the wage rate determina­
tion is not available when invitations for 
bids are issued, the specifications shall 
contain a statement that wage rates will 
be’supplied by addenda to the specifica­
tions. Contracting officers shall not open 
bids on procurements subject to the 
Davis-Bacon Act until the requested de­
termination of wage rates has been in­
corporated in the specifications.

(2) Wage rates properly included in 
the contract at the time of award are 
applicable to the contract for its dura­
tion, except as specified in subparagraph
(ii) below. These same rates may be used 
for additional or new work not included 
in the specifications if an area deter­
mination was used in the invitations for 
bids or requests for proposals and that 
determination is still in effect at the 
time of change. If the area determina­

tion has expired or if an individual deter­
mination was used, a new wage deter­
mination must be used for such new or 
additional work unless it is clear that the 
new or additional work is so much a part 
of the work originally contracted for that 
it is reasonably impossible of perform­
ance by other than the original contrac­
tor. (An apparent probability that the 
new work may be done more conveniently 
or even at less expense by the original 
contractor does not in itself justify use of 
the original determination for such work. 
The original determination should be 
used for new work only if the new work 
does not reflect a change or modification 
which materially alters the scope or 
character of the original contract re­
quirements and is so closely related to 
the original work, both in nature and in 
timing, that it cannot reasonably be re­
garded as a separate and distinct under­
taking.)

(i) Fixed price contracts (formally 
advertised or negotiated). Once a con­
tract is awarded, the wage rates con­
tained in the specifications are the mini­
mum rates that can be paid by the con­
tractor or his subcontractors during the 
life of the contract.

(ii) Cost-reimbursement type, time 
and material, and labor-hour contracts 
and subcontracts. The wage fates estab­
lished for and included in cost-reim­
bursement type prime or subcontracts 
(including time and material contracts 
and labor-hour contracts), according to 
the Davis-Bacon Act, are the minimum 
rates that can be paid during the life of 
the contract. Reimbursement to con­
tractors and subcontractors holding the 
foregoing types of contracts for wages 
paid to laborers and mechanics are based 
on this wage schedule; all applications of 
prime and subcontractors to use higher 
wage rates .require specific approval by 
the contracting officer. The contracting 
officer’s approval shall be based upon 
substantiating data in support of the con­
tractor’s request, such as: Proposed wage 
rates were established as a result of bona 
fide collective bargaining in which the 
contractor participated or to which he 
adheres as a general practice or as a 
result of membership in contractors’ 
organizations; proposed wage rates have 
approval of any existing wage-stabilizing 
body established pursuant to Federal 
law; or payment of wages at higher 
rates is required to man the job. Sub­
contracts awarded pursuant to a cost- 
reimbursement type, time and material, 
or labor-hour contract shall include wage 
rates prevailing at the time of the sub­
contract award, except where the sub­
contracted work is included in the 
specifications of the prime contract and 
is a part of the particular work for which 
the .wage rate determination atached to 
the prime contract was obtained..

(e) Modification and superseding de­
terminations. During the 120-day life 
of a determination, the Department of 
Labor may issue a modification thereto, 
changing the wage rate for one or more 
classifications or adding or deleting a 
classification; or the Department of 
Labor may issue a new determination

which entirely supersedes the original 
determination for the duration of the 
120-day period. The word “modification” 
as used in this § 18-12.404 includes new 
or superseding wage determinations. 
Modifications do not change the expira­
tion date of the original determination. 
Modifications by the Secretary of Labor 
of an original wage determination shall 
be made part of the proposed contract if 
received prior to the award of the con­
tract: Provided, That, in a formally 
advertised procurement, any modifica­
tion received less than 10 calendar days 
before the opening of bids may be 
disregarded.

(f) Posting. The contracting officer 
shall ascertain that a copy of the wage 
determination is kept posted at the site 
of the work in a prominent place where 
it can be easily seen by the workers.
§ 18—12.404—3 A dditional classifications.

If any laborers or mechanics not listed 
in the wage determination attached to 
the contract are to be employed, their 
classifications and minimum wage rates 
shall be established by the contractor or 
subcontractor, with the approval of the 
contracting officer, conformably to the 
attached wage determination. A report 
of any such determination shall be trans­
mitted to the Secretary of Labor. If the 
interested parties cannot agree upon any 
such additional classification and wage 
rate, the matter accompanied by the 
recommendation of the contracting 
officer shall be referred via the Director 
of Procurement to the Secretary of Labor 
for final determination.
§ 18-12 .404^ -4  Apprentices.

(a) In accordance with § 5.5(a) (4) of 
the Department of Labor Regulations 
(29 CFR Part 5) as implemented by 
Memorandum No. 59 issued on June 24, 
1964, from the Office of the Solicitor, the 
Labor Department will no longer list ap­
prentice rates on wage determinations 
under the Davis-Bacon Act and related 
acts. Future determinations will contain 
the following notation:

Before using  apprentices on  th e  Job, the 
con tracto r shall p resen t to  th e  Contracting 
Officer w ritten  evidence of reg istra tion  of 
such  employees in  a program  of a  State 
apprenticeship  an d  tra in in g  agency approved 
an d  recognized by th e  U.S. B ureau of Ap­
prenticeship  an d  T raining. In  th e  absence of 
such a S ta te  agency, th e  con tracto r shall 
su b m it evidence of approval an d  registration 
by th e  U.S. B ureau of Apprenticeship and 
tra in ing .

The contractor sha ll su b m it to  th e  Con­
trac tin g  Officer w ritten  evidence of th e  estab­
lished appren tice-journeym an ra tio s and 
wage ra tes in  th e  p ro ject area, w hich will be 
th e  basis for establish ing  such  ra tios and 
ra tes for th e  p ro ject u n d er th e  applicable 
con tract provisions. (November 1964)

(b) Any employee of a contractor 
listed on a payroll at an apprentice wage 
rate, who is not registered as an appren­
tice and within an established appren­
tice-journeyman ratio, as provided in 
paragraph (a) of this section, shall be 
paid the wage rate determined by the 
Secretary of Labor for the classification 
of work he actually performed.
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§ 18—1 2 .4 0 4 —5 Subcontracts.
The contracting officer shall obtain a 

list of all subcontracts, together with a 
description of the work to be performed 
thereunder, and such list shall be kept 
current during the performance of the 
contract.
§ 18—12.404—6 Payrolls and statem ents.

(a) Submission. Within *7 calendar 
days after the regular payment date of 
the payroll week covered, the prime con­
tractor will submit and cause all his sub­
contractors to submit through him to the 
contracting officer, copies of certified 
weekly payrolls showing all laborers and 
mechanics engaged on the contract at 
the site of the work, including the name 
and address of each employee, his correct 
classification, daily and weekly number 
of homs worked, rate of pay, deductions 
made, and actual wages paid. Each pay­
roll shall contain or be accompanied by 
a statement of the contractor (or sub­
contractor) that he has complied with 
the labor standards provisions of the 
contract. The receipt of these payrolls 
and statements is a condition precedent 
to final payment under the contract. 
Contracting officers should encourage 
contractors to make use of optional pay­
roll Forms SOL-184 and 185, developed 
by the Department of Labor for volun­
tary use on Federal construction con­
tracts subject to the Davis-Bacon Act 
and related Acts.

(b) Payroll deductions. (1) No payroll 
deductions are authorized except as 
follows:

(1) Where required by Federal, State, 
or local statute or ordinance to be made 
by the employer from the wages earned 
by the employee;

(ii) Bona fide prepayment of wages 
without discount or interest;

(iii) Deductions required by court 
process: Provided, That the contractor 
or subcontractor will not be permitted 
to make such a deduction in favor of the 
contractor, subcontractor, or any affili­
ated person, or where collusion or col­
laboration exists; and

(iv) As permitted by subparagraphs
(2), (3), and (4) of this paragraph.

(2) Deductions which meet the stand­
ards set forth in (i) through (iv) below 
are permissible provided the contractor 
or subcontractor has made written ap­
plication by registered mail to the Secre­
tary of Labor (copies must be furnished 
the contracting officer) indicating that:

(i) The deduction is not prohibited by 
law;

(ii) The employee has consented vol­
untarily to the deduction in writing, 
prior to the payroll period, and the con­
sent is neither a conditioii for obtaining 
employment nor for continuation of em­
ployment or that the deduction is pro­
vided for in a bona fide collective bar­
gaining agreement and is for the benefit 
of the employee or the labor organization 
which represents the employee;

(iii) No profit, benefit, or payment is 
obtained directly or indirectly by the 
contractor, subcontractor, or any affili­
ated person from the deduction and that 
ho portion of the funds, whether in the

RULES AND REGULATIONS
form of a commission or otherwise, will 
be returned to the contractor, subcon­
tractor, or any affiliated person; and

(iv) The deduction is for the conven­
ience and in the interests of the employee 
and that the deductions are customary 
in this or comparable situations.
However, if the Secretary of Labor de­
cides on his own motion or on the motion 
of an affected person or agency that the 
deduction does not meet these standards, 
he will give written notice to the con­
tractor or subcontractor and request ad­
ditional supporting evidence for the de­
duction. If, on the basis of such addi­
tional evidence, the deduction still does 
not meet these standards, the deduction 
will cease to be permissible 7 days after 
the contractor or subcontractor and 
NASA have been notified of the Secre­
tary’s decision.

(3) Upon application to and receipt of 
written permission from the Secretary of 
Labor and subject to the standards set 
forth in subparagraph (2) (i), (ii), and
(iii) of this paragraph, deductions may 
be made by a contractor or subcontractor 
or any affiliated person for membership 
fees in group benefit or retirement asso­
ciations, for board and lodging, or for 
other purposes where the Secretary of 
Labor concludes the deduction is required 
by compelling circumstances: Provided, 
however, That the contractor, subcon­
tractor, or any affiliated person does not 
make a profit or benefit directly or in­
directly from the deduction. A copy of 
the Secretary’s decision will be sent to 
the applicant and NASA.

(4) According to and subject to the 
standards set forth in subparagraph (2) 
of this paragraph, general permission is 
hereby granted to make payroll deduc­
tions for:

(i) The payment of the purchase price 
of U.S. Savings Stamps and Bonds and 
U.S. Tax Savings Notes;

(ii) The repayment of loans to or the 
purchase of shares in credit unions orga­
nized and operated according to District 
of Columbia, Federal, or State credit 
union statutes;

(iii) Contributions to a Federal Gov­
ernment or quasi-governmental agency;

(iv) The payment of dues or premiums 
to unaffiliated insurance companies or 
associations for medical or hospitaliza­
tion insurance where the employer is not 
required by Federal, State, or local laws 
to supply such insurance or benefits;

(v) Contribution to bona fide charities, 
such as the Red Cross or United Givers 
Fund; and

(vi) Regular union initiation fees and 
membership dues where a collective bar­
gaining agreement provides for such 
deductions. This does not include work 
permits or special assignments.

(5) When the employee does not have 
full and actual freedom of disposition of 
his wage payment, whether made in cash 
or by check, any restricted payment made 
to the employee is considered a deduc­
tion under this subpart.

(6) Nothing herein will be construed 
to permit any deduction which the' con­
tractor or subcontractor knew or, in ex­
ercise of good faith, should have known
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did not meet the standards in subpara­
graph (2) (i) through (iv) of this para­
graph. The Secretary of Labor may 
notify the contractor or subcontractor 
that a deduction will be permitted only 
if certain conditions with respect thereto 
are observed. The contractor or subcon­
tractor or any affiliated persons will com­
ply with such general rules and regula­
tions concerning the deductions as the 
Secretary of Labor will make from time 
to time, notice of which will have been 
given to the contractor or subcontractor 
or any affiliated person making the de­
duction and to NASA either directly or 
through publication in the F ederal 
R egister.

(c) Preservation. Certified payrolls 
and statements shall be preserved by the 
installation concerned for a period of 3 
years from completion of the contract 
and shall be produced at thè request of 
the Secretary of Labor at any time during 
such period.
§ 18—1 2 .4 0 4 —7 Investigations.

(a) Investigations necessary to assure 
compliance with contract, statutory, 
and regulatory requirements shall be 
made. If feasible, contracts of 6 months 
or less duration shall be investigated be­
fore final payment is made. Contracts of 
longer duration shall be investigated as 
frequently as may be necessary. Such 
investigations shall include interviews 
of employees on a sampling basis.

(b) Special investigations in detail 
shall be made when required by com­
plaints or other evidence or violations. 
Complaints of violations shall be given 
priority.

(c) Statements, written or oral, made 
by an employee shall be treated as con­
fidential and shall not be disclosed to 
the employer without the consent of the 
employee.
§ 18—12.404—8  E nforcem ent reports.

(a) Where underpayments total $500 
or more, or are willful, the contracting 
officer concerned shall furnish to the 
Department of Labor, through the NASA 
Labor Relations Office (Code KL), as 
soon as practicable, a detailed enforce­
ment report. Such reports shall include 
a statement of the findings as to the vio­
lations and information as to restitu­
tion made, payment deductions, con­
tract terminations, and the names and 
addresses of the workers, contractors and 
subcontractors concerned. (For willful 
violations of a criminal statute, see 
§ 18-12.404-8(6) ).

(b) Where underpayments total less 
than $500 and are nonwillful, and where 
restitution has been effected and future 
compliance assured, no report need be 
furnished the Department of Labor, un­
less the Department of Labor has ex­
pressly requested that the investigation 
be made. In the latter case, the contract­
ing officer shall submit through the 
NASA Labor Relations Office (Code KL), 
a factual summary report in accordance 
with 29 CFR 5.7(a)(1).

(c) Where there is substantial evi­
dence that violations are willful and in 
breach of the False Affidavits Act (18 
U.S.C. 1001) or other criminal statute,
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the matter shall be forwarded to the 
Attorney General for prosecution, and 
the Secretary of Labor shall be informed 
of such action.

(d) (1) The Department of Labor Reg­
ulation (Part 5 of Title 29, Code of Fed­
eral Regulations) as implemented by 
.Memorandum No. 60 issued on June 
25, 1964, by the Solicitor of Labor, re­
quires that semiannual enforcement re­
ports on Compliance with and enforce­
ment of the labor standards provisions 
of the Davis-Bacon Act and related acts 
be submitted covering the periods of 
January 1 through June 30 and July 1 
through December 31, respectively. These 
reports shall cover contracts awarded 
directly by NASA and shall be submitted, 
in duplicate, by January 10 and July 
10 of each year to the Procurement Of­
fice, NASA Headquarters (Code KDP-3), 
for consolidation and submission to the 
Department of Labor. Negative reports 
are required.

(2) The reports shall be prepared in 
accordance with the following format:
Semiannual Labor Compliance R eport to 

th e  Department op Labor P ursuant to 
Section 5 :7(b) op R egulations, Part 5

Date_________I__
T his report covers period f ro m ____________

to  ____________ _ 19__
I. a. N um ber of con tracts awarded sub ject

to  labor standards s ta tu te s ______
(Include co n tracts awarded du ring  th e  pe­

riod, all or p a r t of w hich were su b ject to  
th e  coverage of any of th e  s ta tu te s  listed  
in  29 CPR 5.1, except for con tracts aw arded 
for NASA by o th er G overnm ent agencies, e.g., 
th e  Corps of Engineers.)

b. N um ber of con trac ts  on w hich precon­
stru c tio n  le tte rs  were s e n t ___ __

c. N um ber of con tracts on w hich precon­
s tru c tio n  conferences were h e l d _____ _

d. Num ber of con tracts on w hich le tters
of notice  were se n t to  con tractors em phasiz­
ing  im portance of fu tu re  co m p lian ce___ ____

II. a. T otal gross payroll am o u n t $___ __
(T otal gross payroll am o u n t is th e  sum  of 
a ll gross paym ents m ade to  laborers and  
m echanics du ring  th e  reporting  period. Con­
trac to r’s Weekly Payroll S ta tem en t form s 
used by m ost agencies require th a t  th e  gross 
payroll am o u n t be show n on th e  Payroll 
S ta tem en t. T his item  requires m erely th e  
to ta lling  of those gross am ounts.)

b. N um ber of employee interviews con­
ducted  ______:

1. W r i t t e n _____ _
2. Oral ______

(W ritten  interviews, w hich can  be facilita ted  
by use of employee interview  forms, should 
be supported  by interview  sta tem en ts  on 
file.)

c. A m ount of wage re s titu tio n  m ade under
Davis-Bacon and  re la ted  acts $_____ ; under
C on trac t W ork Hours S tandards Act $_____
(“Davis-Bacon and  re la ted  ac ts” refers to  all 
prevailing wage s ta tu te s  listed  in  29 CPR 
5.1, whereas th e  C on trac t W ork Hours S tan d ­
ards Act has reference to  daily and  weekly 
overtim e).

d. T otal num ber of workers who received
re s titu tio n  p a y m e n ts_______

e. A m ount of liqu ida ted  dam ages assessed
for violations of C ontract W ork Hours 
S tandards Act $_____ _

f. N um ber of com plaints received alleging 
violations of th e  co n trac t labor standards
re q u ir e m e n ts ------—  (This item  refers to
com plain ts and  inquiries from  all sources, 
includ ing  employees, unions, th e  agency’s
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W ashington headquarte rs, th e  D epartm ent 
of Labor, or m em bers of C ongress).

III. a. N um ber of v isits to  field officers by
th e  co n tracting  agency’s W ashington h ead ­
q u arte rs personnel to  review labor stan d ard s 
com pliance p r o g r a m _______

b . N um ber of v isits to  co n trac t sites by 
Division, D istrict, or Regional Offices of 
agency to  review labor s tandards com pliance
program  ______  (“Visit” as referred to  in
Item s m  a and  b  above m eans a  visit to  an  
activ ity  by one or m ore, persons for a n  in -  
d ep th  review of labor standards compliance 
p rocedures).

IV. R em arks:
( S ig n e d ) ________________________

(Name)

(Title)

(In sta lla tio n )
§ 18—1 2 .4 0 4 —9 Suspensions and deduc­

tions o f  contract paym ents.
In the event of failure or refusal to 

pay all or any part of the wages due 
workers, the contracting officer may sus­
pend further contract payments to the 
contractor in amounts equal to such un­
paid wages and liquidated damages 
which may be due until either restitution 
has been made directly by the contractor 
or subcontractor concerned or deduc­
tions against payment vouchers are made 
as provided below. If such failure or 
refusal appears continuing or willful, or 
in the event of any other failure and 
refusal to comply with contract, statu­
tory, and regulatory requirements, the 
contracting officer may suspend all fu­
ture contract payments to the contractor 
until such violations have ceased. If res­
titution is not made directly by the con­
tractor or subcontractor within a reason­
able time or, in any event, prior to final 
payment under the contract, the con­
tracting officer shall submit with the 
contractor’s payment voucher or 
vouchers a “Schedule of Withholdings 
Under the Davis-Bacon Act” (40 U.S.C. 
276a) (Standard Form 1093), and a 
statement of the amount to be withheld 
as liquidated damages. These amounts 
shall be deducted from the payments 
made to the contractor, and the amounts 
shown to be due the workers shall be 
deposited in the Treasury.
§ 18—1 2 .4 0 4 —10 R estitution.

Restitution of amounts due workers 
may be permitted at any time at the 
volition of the contractor or subcon­
tractor and may be ordered by NASA 
whenever wage underpayments are found 
to be nonwillful.
§ 1 8 —12.404—11 Contract term inations.

Whenever a contract is terminated for 
violation of the labor standards provi­
sions, a report shall be made by the 
NASA contracting officer to the Director 
of Procurement for submission to the 
Secretary of Labor and the Comptroller 
General. The report shall include the 
name and address of the terminated 
contractor or subcontractor, the name 
and address of the contractor or sub­
contractor who is to complete the work, 
the amount and number of the latter’s 
contract, and a description of the work 
thereunder.

§ 18—12.4 0 4 —12 Cooperation w ith De­
partm ent o f  Labor.

NASA will cooperate with representa­
tives of the Department of Labor in the 
inspection of records, interviews with 
workers, and all other aspects of inves­
tigations undertaken by the Department 
of Labor. When requested, NASA con­
tracting officers shall furnish to the Sec­
retary of Labor any available informa­
tion with respect to contractors, sub­
contractors, their contracts, and the na­
ture of the contract work.
§ 18—12.404—13 R eporting construction  

contract awards.
The contracting officer shall promptly 

report all construction contract awards 
of $25,000 and over subject to the Davis- 
Bacon Act to the Bureau of the Census, 
Department of Commerce, on Census 
Bureau Form 16-19 (Construction Con­
tract Award Notification).
- Subpart 18-12.6— Walsh-Healey 

Public Contracts'Act
§ 18—12.6 0 1  Statutory requirem ent.

In accordance with the requirements 
of the Walsh-Healy public Contracts 
Act (41 U.S.C. 35-45), all contracts sub­
ject to said Act entered into by NASA 
for the manufacture or furnishing of 
supplies in any amount exceeding $10,006
(a) will be with manufacturers or reg­
ular dealers, and (b) shall incorporate 
by reference the representations and 
stipulations required by said Act pertain­
ing to such matters as minimum wages, 
maximum hours, childjabor, convict la­
bor, and safe and sanitary working con­
ditions.
§ 18—1 2 .6 0 2  Applicability.
§ 18—1 2 .6 0 2 —1 G eneral.

The requirement set forth in § 18-12. 
601 applies to contracts (including, for 
this purpose, basic ordering agreements 
and blanket purchase agreements (see 
§18-3.410-2 and § 18-3.605)) for the 
manufacture or furnishing of “materials, 
supplies, articles1, and equipment” which 
are to be performed within the United 
States, Puerto Rico, or the Virgin 
Islands, and which exceed or may ex­
ceed $10,000 in amount unless exempt 
pursuant to § 18-12.602-2 or exempted 
by the Secretary of Labor (see § 18-12. 
602-3).
§ 18—1 2 .6 0 2 —2  Statutory exem ptions.

The following transactions are exempt 
from the Walsh-Healey Public Contracts 
Act:

(a) Purchases of generally available 
commercial items, negotiated pursuant 
to the authority set forth in § 18- 3.202;

(b) Purchases of perishables including 
dairy, livestock, and nursery products; 
and

(c) Purchases of agricultural or farm 
products processecLfor first sale by the 
original producers.
§ 18—1 2 .6 0 2 —3 D epartm ent o f  Labor 

regulations and interpretations^
Pursuant to the Walsh-Healey Public 

Contracts Act, the Secretary of Labor 
has issued detailed regulations and in-
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terpretations as to the coverage of said 
Act, and exemptions and procedures 
thereunder. These regulations and in­
terpretations are compiled in a document 
entitled “Walsh-Healey Public Contracts 
Act, Rulings and Interpretations,” which 
may be obtained from the Department 
of Labor Regional Offices listed in § 18- 
12.607. In addition to the interpretations 
stated in that document, attention is di­
rected to an opinion of the Department 
of Labor that contracts which are orig­
inally $10,000 or less, but are subse­
quently modified to increase the price 
to an amount in excess of $10,000, are 
subject to the Walsh-Healey Public Con­
tracts Act after date of such modifica­
tions; and the contracts in an amount 
exceeding $10,000 which are subsequent­
ly modified to a figure of $10,000 or less,, 
are not subject to said Act with respect 
to work performed after such modifica­
tion if modification is effected by mutual 
agreement. Also, in the case of a basic 
ordering agreement or blanket purchase 
agreement, such amount shall be the ag­
gregate amount of all orders estimated 
to be placed thereunder for 1 year after 
the effective date of the agreement. If 
a basic ordering agreement continues or 
is extended, such estimate shall be made 
annually for each year after the first and 
the agreement modified accordingly.
§ 1 8 —1 2 .6 0 3  D eterm inations o f  e lig ib il­

ity as m anufacturer or regular dealer.
§ 18—12.603—1 M anufacturer.

As used in § 18-12.601, a manufacturer 
is a person who owns, operates, or main­
tains a factory or establishment that 
produces on the premises the materials, 
supplies, articles, or equipment required 
under the contract and of the general 
character described by the specifications. 
In order to qualify as a manufacturer, 
a bidder must be able to show before the 
award that he is (a) an established 
manufacturer of the particular goods or 
goods of the general character sought by 
the Government, and (b) if he is newly 
entering into such manufacturing activ­
ity, that he has made all necessary prior 
arrangements for space, equipment and 
personnel to perform the manufacturing 
operations required for the fulfillment of 
the contract. A new firm which, prior to 
the award of the contract, has made 
such definite commitments in order to 
enter a manufacturing business which 
will later qualify it, shall not be barred 
from receiving the award because it has 
not yet done any manufacturing; how­
ever, this interpretation is not intended 
to qualify a firm whose arrangements to 
use space, equipment or personnel are 
contingent upon the a w a r d  of a 
Government contract.
§ 18—12.6 0 3 —2 R egular dealer.

(a) Except as set forth in paragraph
(b) of this section, as used in § 18- 
12.601 a regular dealer is a person who 
owns, operates, or maintains a store, 
warehouse, or other establishment in 
which materials, supplies, articles, or 
equipment of the general character de­
scribed by the specifications and re­
quired under the contract are bought,

kept in stock, and sold to the public in 
the usual course of business. In order to 
qualify as a regular dealer, a bidder 
must be able to show before the award:

(1) That he has an establishment 
or leased or assigned space in which he 
regularly maintains a stock of goods in 
which he claims to be a dealer; if the 
space is in a public warehouse, it must 
be maintained on a continuing, and not 
on a.demand basis;

(2) That the stock maintained is a 
true inventory from which sales are 
made; the requirement is not satisfied by 
a stock of sample or display goods, or by 
a stock consisting of surplus goods re­
maining from prior orders, or by a stock 
unrelated to the supplies which are the 
subject of the bid, or by a stock main­
tained primarily for the purpose of token 
compliance with the Act from which few, 
if any, sales are made;

(3) That the goods stocked are of the 
same general character as the goods to 
be supplied under the contract; to be 
of the same general character, the items 
to be supplied must be either identical 
with those in stock or be goods for 
which dealers in the same line of busi­
ness would be an obvious source;

(4) That sales are made regularly 
from stock on a recurring basis; they 
cannot be only occasional and constitute 
an exception to the usual operations of 
the business; the proportion of sales 
from stock that will satisfy the require­
ments will depend upon the character 
of the business;

(5) That sales are made regularly in 
the usual course of business to the pub­
lic, i.e., to purchasers other than Fed­
eral, State, or local government agencies; 
this requirement is not satisfied if the 
contractor merely seeks to sell to the 
public but has not yet made such sales; 
if government agencies are the sole pur­
chasers, the bidder will not qualify as a 
regular dealer; the number and amount 
of sales which must be made to the pub­
lic will necessarily vary with the amount 
of total sales and the nature of the 
business; and

(6) That his business is an established 
and going concern; it is not sufficient to 
show that arrangements have been made 
to set up such a business.

(b) For certain specific products 
(lumber and lumber products, machine 
tools, hay, grain, feed or straw, raw cot­
ton, green coffee, petroleum, agricultural 
liming materials, tea, and raw or unman­
ufactured cotton linters), there are al­
ternative definitions of regular dealers. 
The qualifications required under the 
alternative definitions are listed in the 
regulations of the Secretary of Labor (41 
CFR 50-201.101 (b)).
§ 18—1 2 .6 0 3 —3 Coal dealers.

Coal dealers are exempted from the 
regular dealer requirements if they meet 
the terms and conditions set forth by the 
Secretary of Labor in his regulation (41 
CFR 50-201.604(a)), If these terms and 
conditions are not met, coal dealers must 
meet the requirements set forth in 
§ 18-12.603-2 in order to be considered 
regular dealers.

§ 18—1 2 .6 0 3 —4  Agents.
A manufacturer or regular dealer may 

bid, negotiate, and contract through an 
authorized agent if the agency is dis­
closed, and the agent acts and contracts 
in the name of his principal. In this con­
nection, see the clause entitled ‘‘Cove­
nant Against Contingent Fees” set forth 
in § 18-1.503 and the procedures pre­
scribed for obtaining information con­
cerning contingent or other fees, as set 
forth in Subpart 18-1.5.
§ 18—1 2 .6 0 4  R esponsib ilities o f  con­

tracting officers.
(a) The responsibility for applying the 

eligibility requirements set forth in 
§ 18-12.601 and § 18-12.603 rests, in the 
first instance, with the contracting offi­
cer. The Department of Labor does not 
conduct preaward investigations, nor 
render final determinations of eligibility 
until the contracting officer has initially 
determined whether the eligibility re­
quirements have been met. When the eli­
gibility of a bidder or offeror is chal­
lenged before award, it should be treated 
in a manner similar to a protest before 
award (see § 18-2.407-8 and § 18-3.111). 
The contracting officer should make an 
initial determination and should process 
the protest in accordance with applicable 
procedures for submission to the Depart­
ment of Labor for a final determination.

(b) Whenever the Walsh-Healey Pub­
lic Contracts Act is applicable, the con­
tracting officer, pursuant to regulations 
or instructions issued by the Secretary 
of Labor, shall:

(1) Inform prospective contractors of 
the applicability of minimum wage 
determinations;

(2) Furnish to the contractor Labor 
Department Form PC-13, a combination 
Letter and Poster, explaining the appli­
cation of the Walsh-Healey Public Con­
tracts Act and giving instructions for 
display of the Poster;

(3) Furnish to'the contractor Labor 
Department Form PC-16, “Minimum 
Wage Determinations under the Walsh- 
Healey Public Contracts Act”, for ascer­
taining the minimum wage determina­
tions applicable to his contract;

(4) Prepare and transmit to the De­
partment of Labor the original and one 
copy of revised Standard Form 99, “No­
tice of Award of Contract” immediately 
upon award of the contract (For detailed 
instructions on completing and submit­
ting the Form, see U.S. Department of- 
Labor Circular Letter No. 2-65, dated 
Dec. 10, 1965), and

(5) Report to the Department of La­
bor any violations of the representations 
or stipulations required by the Walsh- 
Healey Public Contracts Act.
§ 18—1 2 .6 0 5  Contract clause.

The contract clause required by this 
Subpart 18-12.6 is as follows:

Walsh-Healey Public Contracts Act 
(September 1962)

I f  th is  co n trac t is fo r th e  m an u factu re  of 
fu rn ish in g  of m ateria ls, supplies, articles, or 
equ ipm en t in  a n  am o u n t w hich exceeds or 
m ay exceed $10,000 and  is otherw ise su b ject
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to  th e  W alsh-Healey Public C ontracts Act, as 
am ended (41 U.S.C. 35—45), th ere  are hereby 
incorporated  by reference all represen tations 
and  stipu la tions required  by said Act and 
regulations issued thereunder by th e  Secre­
tary  of Labor, such represen tations and  s tip ­
u la tio n s being subject to  all applicable ru l­
ings and  in te rp reta tio n s of th e  Secretary of 
Labor w hich are now or m ay hereafter be in  
effect.
§ 18—1 2 .6 0 6  Procedure for  obtain ing  

exem ptions with respect to stipu la­
tions required by the Act.

Section 6 of the Walsh-Healey Public 
Contracts Act permits the Secretary of 
Labor to make exceptions to the require­
ment that the representations and stip­
ulations of section 1 of the Act be in­
cluded. in contracts which are subject to 
the Act. Applications for such exceptions 
shall be submitted in writing through 
the contracting officer with pertinent 
data and recommendation to the Direc­
tor, NASA Labor Relations, NASA Head­
quarters (Code K L ).
§ 18—1 2 .6 0 7  W age and hour and public  

contracts divisions o f  the U .S. D e­
partm ent o f  Labor regional offices—  
G eographical jurisdictions and ad­
dresses o f  regional directors.

A tlan ta  region. (Florida, Georgia, North 
Carolina, Sou th  C a ro lin a ): Room 331, 1371 
Peachtree S treet NE., A tlanta, Ga. 30309.

B irm ingham  region. (Alabama, Arkansas, 
Louisiana, M ississippi): 1931 N in th  Avenue 
South, B irm ingham , AL 35205.

Boston region. (C onnecticut, Maine, Mas­
sachusetts, New Ham pshire, Rhode Island, 
V e rm o n t): Jo h n  Fitzgerald K ennedy Federal 
B uilding, G overnm ent C enter, Boston, MA 
02203.

Chicago region. (Illinois, Ind iana, M ichi­
gan, M innesota, Ohio, W isconsin): U.S. 
C ourthouse and  Federal Office Building, 
Seventh Floor, 219 Sou th  Dearborn Street, 
Chicago, IL  60604.

Dallas region. (New Mexico, Oklahoma, 
T ex as): 340 Mayflower B uilding, 411 North 
Akard S treet, Dallas, TX 75201.

Kansas C ity  region. (Colorado, Iowa, K an­
sas, Missouri, M ontana, Nebraska, N orth Da­
kota, S o u th  Dakota, U tah, W yom ing): 2000 
Federal Office B uilding, 911 W alnut S treet, 
K ansas City, MO 64106.

Nashville region. (Kentucky, Tennessee, 
Virginia, W est Virginia) : U.S. C ourt House 
B uilding, 801 Broad Street, Nashville, TN 
37203.

New York region. (New Jersey, New York) : 
907 U.S. Parcel Post B uilding, 341 N in th  
Avenue, New York, NY 10001.

Philadelphia region. (Delaware, D istrict of 
Columbia, M aryland, Pennsylvania) : Room 
1524, Jefferson Building, 1015 C hestnu t 
S treet, Philadelphia, PA 19107.

San Francisco region. (Alaska, Arizona, 
California, Hawaii, Idaho, Nevada, Oregon, 
W ash in g to n ): Room 10431, 450 Golden Gate 
Avenue, Box 36018, San Francisco, CA 94102.

Puerto Rico. Seventh Floor, Condominio 
San Albert B uilding, 1200 Ponce de Leon 
Avenue, Stop 17, Santurce, PR 00907.

Subpart 18—12.7— Fair Labor 
Standards Act of 1938 

§ 18—12.701  B asic statute.
The Fair Labor Standards Act of 1938 

(Act of June 30,1938; 29 U.S.C. 201-219), 
as amended, provides for the establish­
ment of minimum wage and maximum 
hour standards, creates a Wage and Hour 
Division in the Department of Labor for 
purposes of interpretation and enforce-
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ment (including investigations and in­
spections of Government contractors), 
prohibits oppressive child labor, and un­
der an amendment contained in the 
Equal Pay Act of 1963 (77 Stat. 56, 29 
U.S.C. 206), prohibits discrimination on 
the basis of sex. The Fair Labor Stand­
ards Act applies to all employees, unless 
otherwise exempted, who are engaged in
(a) interstate commerce or foreign com­
merce, (b) the production of goods for 
such commerce, or (c) any closely related 
process or occupation essential to such 
production.
§ 18—12.7 0 3  R ulings on applicability  or 

interpretation .
Contractors or contractor employees 

who inquire concerning applicability or 
interpretation of the Fair Labor Stand­
ards Act of 1938 shall be advised that 
rulings concerning such matters fall 
within the jurisdiction of the Depart­
ment of Labor and shall be given the 
address of the appropriate Regional Di­
rector of the Wage and Hour and Public 
Contracts Divisions of the Department 
of Labor.
Subpart 18—12.8— Equal Employment 

Opportunity
§ 18—1 2 .800  Scope o f  subpart.

This subpart sets forth the policies, 
procedures and clauses for use in con­
tracts and grants to carry out the rules 
and regulations of the Secretary of 
Labor. (Nondiscrimination provisions 
applicable to Government leases are set 
forth in § 18-1.350.)
§ 1 8 -1 2 .8 0 1  Policy.

•Parts n  and i n  of Executive Order 
11246, dated September 24, 1965, state 
that discrimination because of race, 
creed, color, or national origin is con­
trary to the constitutional principles and 
policies of the United States, and that it 
is the plain and positive obligation of the 
U.S. Government to promote and insure 
equal opportunity for all qualified per­
sons, without regard to race, creed, color, 
or national origin, employed by, or seek­
ing employment with, Government con­
tractors. To carry out this policy, the 
Secretary of Labor was made responsible 
by Part II of Executive Order 11246 to 
provide regulations, guidelines, and in­
structions to Government agencies. The 
head of each contracting agency was 
made primarily responsible for obtain­
ing compliance by any contractor or sub; 
contractor with the provisions of the 
Executive order and the rules, regula­
tions, and orders of the Secretary of 
Labor. Although initial emphasis for ob­
taining compliance should be placed 
upon the methods of conference con­
ciliation, mediation and persuasion, if 
such measures do not succeed in obtain­
ing the necessary degree of progress, 
consideration will be given to invoking 
the appropriate sanctions as set forth in 
§ 18-12.806-7.
§ 18—1 2 .8 0 1 —1 D efin itions.

For the purpose of this Subpart 18-
12.8 each of the following terms has the 
meaning set forth below:

(a) “Order” means Executive Order 
11246 of September 24, 1965 (30 FR  
12319).

(b) “Contract” means any Govern­
ment contract or any federally assisted 
construction contract.

(c) “Government contract” means any 
binding legal agreement or modification 
thereof between the Government and a 
contractor for supplies or services, in­
cluding construction, or for the use of 
Government property, in which the par­
ties, respectively, do not stand in the re­
lationship of employer and employee.

(d) “Federally assisted construction 
contract” means any binding legal agree­
ment or modification thereof between an 
applicant and a contractor for construc­
tion work which is paid for in whole or 
in part with funds obtained from the 
Federal Government or borrowed on the 
credit of the Federal Government pur­
suant to any Federal program involving a 
grant, loan, insurance or guarantee, or 
undertaken pursuant to any Federal 
program involving such grant, loan, in­
surance, or guarantee; or any approved 
application or modification thereof for a 
grant, loan, insurance or guarantee un­
der which the applicant itself performs 
construction work other than through 
the permanent work force directly em­
ployed by an agency of Government.

(e) “Modification” means any written 
alteration in the terms and conditions of 
a contract accomplished by bilateral ac­
tion of the parties to the contract.

(f) “Subcontract” means any agree­
ment made or purchase order executed 
by a prime contractor where a material 
part of the supplies or services covered 
by such agreement or purchase order is 
being obtained for use in the perform­
ance of a contract.

(g) “Prime contractor” means any 
person holding a contract.

(h) “Subcontractor” means any per­
son holding a subcontract. “First-tier 
subcontractor” refers to a subcontractor 
holding a subcontract with a psime con­
tractor. “Second-tier subcontractor” re­
fers to a subcontractor holding a sub­
contract with a first-tier subcontractor.

(i) “Agency” means any contracting 
or any administering agency.

(j) “Contracting agency” means any 
department (including the Departments 
of the Army, Navy, and Air Force), 
agency and establishment in the Execu­
tive Branch of the Government, includ­
ing any wholly owned Government cor­
poration, which enters into contracts.

(k) “Administering agency” means 
any department (including the Depart­
ments of the Army, Navy, and Air 
Force), agency and establishment in the 
Executive Branch of the Government, 
including any wholly owned Government 
corporation, which administers a pro­
gram involving federally assisted con­
struction contracts.

(l) “Applicant” means an applicant 
for Federal assistance or, as determined 
by regulation of an administering 
agency, other program participant, with 
respect to whom an application for any 
grant, loan, insurance or guarantee, or 
change therein, is not finally acted upon
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prior to July 22, 1963, and it includes 
such an applicant after becoming a re­
cipient of such Federal assistance.

(m> “Equal Opportunity clause” 
means the contract provisions set forth 
in § 18-12.802-1 or § 18-12.802-2.

(n) “Rules, regulations, and relevant 
orders” of the Committee as used herein 
mean rules, regulations and relevant or­
ders issued pursuant to the orders and in 
effect at the time the particular contract 
subject to the orders was entered into.

(o) “United States” as used herein 
shall include Puerto Rico, the Panama 
Canal Zone and the possessions of the 
United States.

(p) “Standard commercial supplies” 
means an article:

(1) Which in the normal course of 
business is customarily maintained in 
stock by the manufacturer or any dealer, 
distributor, or other commercial dealer 
for the marketing of such article; or

(2) Which is manufactured and sold 
by two or more persons for general com­
mercial or industrial use or which is 
identical in every material respect with 
an article so manufactured and sold.

(q) “Construction work” means the 
construction, rehabilitation, alteration, 
conversion, extension, demolition, or re­
pair of buildings, highways, or other 
changes or improvements to real prop­
erty, including facilities providing utility 
services.

(r) “Site of construction” means the 
physical location of any building, high­
way or other change or improvement to 
real property which is undergoing con­
struction, rehabilitation, alteration, con­
version, extension, demolition, or repair 
and any temporary location or facility 
established by a contractor or subcon­
tractor specifically to meet the demands 
of his contract or subcontract.

(s) The term “contracting officer” in­
cludes the official signing a grant, or 
any modification thereof, for the 
Government.

(t) “Grantee” is the institution, State, 
agency, industrial firm, individual or or­
ganization receiving a grant from the 
Federal Government.

(u) “Contracts equal employment op­
portunity program” means the program 
required by the rules and regulations of 
the Secretary of Labor involving Gov­
ernment contractors and their subcon­
tractors, as implemented by these regula­
tions for accomplishing the objectives of 
Executive Order 11246.
§ 18—1 2 .8 0 1 —2 R eferences to term s.

(a) All references in this Subpart 18-
12.8 to the “Clause” shall be deemed to 
refer to the Equal Opportunity clause set 
forth in § 18-12.802-1, and shall be 
deemed to include the “Equal Opportu­
nity in Federally Assisted Construction 
Contracts” clause set forth in § 18-12.- 
802-2, unless not appropriate to the 
context.

(b) All references in this Subpart 18-
12.8 to contracts and subcontracts, or to 
contractors, and subcontractors, shall be 
deemed to include grants and grantees 
respectively, when appropriate to the 
context.

RULES AND REGULATIONS
(c) All references to a NASA installa­

tion shall be deemed to include any 
establishment of NASA having a pro­
curement office, regardless of whether 
the establishment is designated as a lab­
oratory, center, office, or by any other 
name; and all reference to the head of 
an installation shall be deemed to in­
clude the head of such establishment. 
(Also see 1 18-1.214.)
§ 18—12.8 0 2  Clauses for  c o n t r a c t s ,  

grants, or other arrangem ents.
§ 18—1 2 .8 0 2 —1 NASA contracts.

Except as otherwise provided in § 18- 
12.802-3, all NASA contracts, including 
bilateral modifications thereof, shall in­
clude the Equal Opportunity clause set 
forth below unless exempt under the pro­
visions of § 18-12.803, or exempted pur­
suant to § 18-12.804.

Equal Opportunity (November 1967)
(The following clause is applicable unless 

th is  con tract is exem pt u n d er th e  ru les and  
regu lations of th e  Secretary of Labor issued 
p u rsu a n t to  Executive Order 11246 of Sep­
tem ber 24, 1965.)

D uring th e  perform ance of th is  con tract, 
th e  C ontractor agrees as follows:

(a) The C ontractor will n o t d iscrim inate  
against any employee or app lican t or em ploy­
m en t because of race, creed, color, or n a tional 
origin. T he C ontractor will tak e  affirmative 
action  to  ensure th a t  app lican ts are em ­
ployed, and  th a t  employees are trea ted  d u r­
ing em ploym ent w ith o u t regard to  th e ir  race, 
creed, color, or n a tio n a l origin. Such  action  
shall include, b u t n o t be lim ited  to  th e  fo l­
lowing: Em ploym ent, upgrading, dem otion or 
transfer; recru itm en t or recru itm en t adver­
tising; layoff or te rm ination ; ra tes of pay or 
o th er form s of com pensation; and  selection 
for tra in in g , includ ing  apprenticeship . The 
C ontractor agrees to  post in  conspicuous 
places, available to  employees an d  applican ts 
for em ploym ent, notices to  be provided se t­
tin g  fo rth  th e  provisions of th is  E qual Op­
p o rtu n ity  clause.

(b) The C ontractor will, in  all so licitations 
or advertisem ents for employees placed by or 
on behalf of th e  C ontractor, s ta te  th a t  all 
qualified app lican ts will receive consideration  
for em ploym ent w ithou t regard to  race, creed, 
color, o r na tio n a l origin.

(c) The C ontractor will send to  each labor 
u n ion  or repesentative  of workers w ith  w hich 
he has a collective bargain ing  agreem ent or 
o th er co n trac t or understand ing , a  notice to  
be provided advising th e  said labor un ion  o r 
workers’ . representative  of th e  C on trac to r’s 
com m itm ents un d er th is  Equal O pportun ity  
clause, and  shail post copies of th e  notice in  
conspicuous places available to  employees 
and  applican ts for em ploym ent.

(d) T he C ontractor will cpmply w ith  all 
provisions of Executive Order 11246 of Sep­
tem ber 24, 1965, and  of th e  rules, regulations, 
an d  re levan t orders of th e  Secretary of Labor 
created thereby.

(e) The C ontractor will fu rn ish  all in fo r­
m ation  and  reports requ ired  by Executive 
Order" 11246 of Septem ber 24, 1965, and  by 
the  rules, regulations, and  orders of th e  Sec­
re ta ry  of Labor, or p u rsu a n t th ere to , and  
will perm it access to  h is books, records, and  
accounts by th e  adm in istering  agency and  
th e  Secretary of Labor for purposes of inves­
tiga tion  to  ascertain  com pliance w ith  such 
rules, regulations, an d  orders.

(f) In  th e  event of th e  C ontractor’s n on- 
compliance w ith  th is  Equal O pportun ity  
clause or w ith  any of th e  said rules, regu la­
tions, or orders, th is  co n tract m ay be can ­
celed, term inated , or suspended in  whole or 
in  p a r t and  th e  C ontractor m ay be declared

6957

ineligible fo r fu r th e r  G overnm ent con tracts 
or federally assisted construction  con tracts in  
accordance w ith  procedures au tho rized  in  Ex­
ecutive Order 11246 of Septem ber 24, 1965, 
an d  such  o th er sanctions m ay be imposed 
an d  rem edies invoked as provided in  th e  said 
Executive order or by rule, regulation , or 
order of th e  Secretary of Labor or as o th er­
wise provided by law.

(g) T he C ontractor will include th e  provi­
sions of paragraphs (a) th ro u g h  (g) in  every 
su bcon trac t o r purchase  order unless ex­
em pted by rules, regulations, or orders of th e  
Secretary of Labor issued p u rsu a n t to  sec­
tio n  204 of Executive Order 11246 of Septem ­
ber 24, 1965, so th a t  such  provisions will be 
b ind ing  upon  each subcon trac to r or vendor.1 
T he C ontractor will tak e  such action  w ith  
respect to  any su b con trac t or purchase order 
as th e  adm in istering  agency m ay d irect as a 
m eans of enforcing such  provisions, in clu d ­
ing  sanctions for noncom pliance: Provided, 
however, T h a t in  th e  event th e  C ontractor 
becomes involved in, or is th rea ten ed  w ith, 
litig a tio n  w ith  a su b con trac to r or vendor as 
a  resu lt of such d irection  by th e  agency, th e  
C ontractor m ay request th e  U nited  S ta tes to  
en te r in to  such  litig atio n  to  p ro tec t th e  
in te res ts of th e  U nited  S tates.
§ 18—1 2 .8 0 2 —2 Federally  assisted con­

struction under grants and arrange­
m ents.

Unless exempt under the provisions of 
§ 18-12.803 or exempted pursuant to 
§ 18-12.804, each NASA grant or ar­
rangement other than a contract, and 
bilateral modifications thereof, involving 
a federally assisted construction contract 
shall include the Equal Opportunity in 
Federally Assisted Construction Con­
tracts clause set forth below.
Equal Opportunity in  Federally Assisted 

Construction Contracts (November 1967)
(T he following clause is applicable unless 

th is  con trac t is exem pt u nder th e  ru les and  
regu lations of th e  Secretary of Labor issued 
p u rsu a n t to  Executive Order 11246 of Sep­
tem ber 24, 1965.)

(a) As used in  th is  clause, th e  following 
term s have th e  m eanings se t fo rth  below:

(1) A pplicant m eans an  app lican t for Fed­
eral assistance or, as determ ined by regu lation  
of an  adm in istering  agency, o th er program  
partic ip an t, w ith  respect to  whom  an  app li­
cation  for any g ran t, loan, insurance or guar­
antee, or change there in , is n o t finally acted  
upon  prio r to  Ju ly  22, 1963, and  i t  includes 
such an  ap p lican t a fte r becom ing a recip ien t 
of such  Federal assistance.

(2) C onstruction  work m eans th e  con­
stru c tio n , reh ab ilita tion , a lte ra tion , conver­
sion, extension, dem olition or repair of bu ild ­
ings, highways, or o th er changes or im prove­
m en ts to  real property, including facilities 
providing u tility  services.

(3) M odification m eans any w ritten  a lte ra ­
tio n  in  th e  term s and  conditions of a  co n tract 
accom plished by b ila tera l action  of th e  
parties to  th e  con tract, includ ing  supple­
m en ta l agreem ents and  am endm ents.

(4) Federally assisted construction  con­
tra c t  m eans any b inding legal agreem ent or 
m odification thereof between an  app lican t

1 Unless otherw ise provided, th e  Equal Op­
p o rtu n ity  clause is n o t requ ired  to  be in ­
serted  in  subcontracts below th e  second tier, 
except for subcon trac ts involving th e  p e r­
form ance of "construction  work” a t  th e  “site  
of construction” (as those  term s are defined 
in  th è  Secretary of Labor’s ru les an d  regu la­
tions) in  w hich case th e  clause m u st be in ­
serted  in  all such  subcontratcs. Subcontracts 
m ay incorporate by reference th e  E qual Op­
p o rtu n ity  clause.
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and a con tractor for construction  work which, 
is paid  for in  whole o r in  p a r t w ith  funds 
ob tained  from  th e  Federal G overnm ent or 
borrowed on th e  cred it of th e  Federal Gov­
e rnm en t p u rsu a n t to  any  Federal program  
involving a  g ran t, loan, insurance, or guar­
antee, or u n d ertak en  p u rsu a n t to  any  Fed­
eral program  involving such  gran t, loan, 
insurance, or guarantee; or any  approved 
application  or m odification thereof for a  
g ran t, loan, insurance, or guaran tee  under 
w hich th e  app lican t itse lf perform s construc­
tio n  work o th er th a n  th ro u g h  th e  p e rm anen t 
work force directly  employed by  an  agency of 
G overnm ent.

(5) A dm inistering agency m eans th e  Gov­
e rn m en t agency adm in istering  th is  federally 
assisted construction  contract.

(6) Subcon trac t m eans any agreem ent 
m ade or purchase order executed by a  prim e 
co n tracto r where a  m ateria l p a r t  of th e  su p ­
plies or services covered by such agreem ent 
or purchase order is being obtained for use 
in  th e  perform ance of a  contract.

(7) Prim e con tracto r m eans any persons 
hold ing a  contract.

(8) Subcontractor m eans any person hold­
in g  a  subcontract. F irs t-tie r subcontractor 
refers to  a subcon trac to r holding a subcon­
t ra c t  w ith  a  prim e contractor. Second-tier 
subcon trac to r refers to  a subcontractor ho ld­
ing  a  subcon trac t w ith  a  first-tie r su b ­
contractor.

(9) Site of construction  m eans th e  phys­
ical location  of any building, highway or 
o th er change or im provem ent to  real p rop­
e rty  w hich is undergoing construction , reh a ­
b ilitation , a lte ra tion , conversion, extension, 
dem olition or repair, and  any tem porary  lo­
cation  or facility  established by a contractor 
or subcontractor specifically to  m eet th e  
dem ands of h is co n trac t or subcontract.

(b) The app lican t hereby agrees th a t  i t  
will incorporate or cause to  be incorporated 
in to  any co n trac t for construction  work, or 
m odification thereof, as defined in  th e  rules 
and  regulations of th e  Secretary of Labor, 
w hich is paid  for in  whole or in  p a rt w ith 
funds ob tained  from  th e  Federal Govern­
m en t or borrowed on th e  credit of th e  Fed­
eral G overnm ent p u rsu an t to  a grant, loan, 
insurance, or guarantee , or und ertak en  p u r­
su a n t to  any Federal program  involving such 
g ran t, loan, insurance or guarantee, th e  
E qual O pportun ity  clause set fo rth  in  p a ra ­
graph  (c) below.

(c) T he E qual O pportunity  clause is as 
follow s:

E qual  O p p o r t u n it y  (N o vem ber  1967)
(The following clause is applicable unless 

th is  co n trac t is exem pt u nder th e  rules and  
regulations of th e  Secretary of Labor issued 
p u rsu a n t to  Executive Order 11246 of Sep­
tem ber 24, 1965.) D uring th e  perform ance 
of th is  con tract th e  C ontractor agrees as 
follow s:

(1) T he C ontractor will n o t'd isc rim in a te  
against any employee or app lican t for em ­
ploym ent because of race, creed, color, or 
n a tional origin. The C ontractor will take 
affirmative action  to  ensure th a t  applicants 
are employed, and  th a t  employees are trea ted  
during  em ploym ent w ith o u t regard to  th e ir  
race, creed, color, or n a tional origin. Such 
action  shall include, b u t n o t be lim ited  to  
th e  following: em ploym ent, upgrading, de­
m otion, or transfer; recru itm en t or recru it­
m en t advertising; layoff or term ination ; ra tes 
of pay or o ther form s of com pensation; and 
selection for tra in ing , including appren tice­
ship. The C ontractor agrees to  post in  con­
spicuous places, available to  employees and  
applican ts for em ploym ent, notices to  be p ro ­
vided se tting  fo rth  th e  provisions of this- 
Equal O pportun ity  clause.

(2) T he C ontractor will, in  all solicitations 
or advertisem ents fo r employees placed by or 
on behalf of th e  C ontractor, s ta te  th a t  all

RULES AND REGULATIONS
qualified app lican ts will receive consideration 
fo r em ploym ent w ith o u t regard to  race, 
creed, color, or n a tional origin.

(3) The C ontractor will send to  each labor 
un io n  or represen tative  of workers w ith  
w hich he  has a  collective bargain ing agree­
m en t o r o th er co n trac t o r understand ing , 
a  notice to  be provided advising th e  said labor 
u n io n  or workers’ representative of th e  Con­
trac to r’s com m itm ents u n d er th is  Equal Op­
p o rtu n ity  clause, and  shall post copies of th e  
notice in  conspicuous places available to  em ­
ployees and  applicants for em ploym ent.

(4) The C ontractor will comply w ith  all 
provisions of Executive Order 11246 of Sep­
tem ber 24, 1965, and  of th e  rules, regulations, 
and  re levan t orders of th e  Secretary of Labor 
created  thereby.

(5) The C ontractor will fu rn ish  all in for­
m ation  an d  reports requ ired  by Executive 
Order 11246 of Septem ber 24, 1965, and  by 
th e  rules, regulations, and  orders of th e

' Secretary of Labor, or p u rsu a n t thereto , and 
will perm it access to  h is books, records, and  
accounts by th e  adm in istering  agency and  
th e  Secretary of Labor for purposes of in ­
vestigation to  ascertain  com pliance w ith such 
rules, regulations, and  orders.
. (6) In  th e  event of th e  C ontractor’s non- 
com pliance w ith  th is  Equal O pportun ity  
clause or w ith  any of th e  said rules, regu­
lations, or orders, th is  co n tract m ay be 
canceled, term inated , or suspended in  whole 
or in  p a r t and  th e  C ontractor m ay be de­
clared ineligible for fu r th e r  G overnm ent con­
trac ts  or federally assisted construction  con­
trac ts  in  accordance w ith  procedures au th o r­
ized in  Executive Order 11246 of Septem ber 
24, 1965 and  such  o th er sanctions m ay be 
imposed and  rem edies invoked as provided 
in  th e  said Executive order or by rule, regu­
lation , or order of th e  Secretary of Labor, 
or as otherw ise provided by law.

(7) The C ontractor will include th e  provi­
sions of paragraphs (1) th ro u g h  (7) in  every 
subcon trac t or purchase order unless ex­
em pted by rules, regu lations or orders of th e  
Secretary of Labor issued p u rsu a n t to  section 
204 of Executive Order 11246 of Septem ­
ber 24, 1965, so th a t  such provisions will 
be binding upon  each subcon trac to r or ven­
dor. The C ontractor will take such action  
w ith respect to  any su b con trac t or purchase 

■ order as th e  adm in istering  agency m ay direct 
as a  m eans of enforcing such provisions, 
including sanctions for noncom pliance : 
Provided, however, T h a t in  th e  event th e  
C ontractor becomes involved in, or is th re a t­
ened w ith, litigation  w ith  a subcontractor or 
vendor as a  re su lt of such  direction  by th e  
agency, th e  C ontractor m ay request th e  
U nited S tates to  en te r in to  such litigation  
to  p ro tec t th e  in te res ts of th e  U nited  States.

(d) The app lican t fu r th e r  agrees th a t  it  
will be bound by th e  above Equal O pportu­
n ity  clause in  any  federally assisted con­
stru c tio n  work w hich i t  perform s itself o ther 
th a n  th ro u g h  th e  perm anen t work force d i­
rectly  employed by an  agency of Governm ent.

(e) The app lican t agrees th a t  i t  will co­
operate actively w ith  th e  adm inistering  
agency and  th e  Secretary of Labor in  ob­
ta in in g  th e  compliance of con tractors and 
subcontractors w ith  th e  Equal O pportun ity  
clause and  th e  rules, regulations, and  rele­
van t orders of th e  Secretary of Labor, th a t  
i t  will fu rn ish  th e  adm in istering  agency and  
th e  Secretary of Labor such in form ation  as 
they  m ay requ ire  for th e  supervision of such 
compliance, and  th a t  i t  will otherw ise assist 
th e  adm inistering  agency in  th e  discharge 
of th e  agency’s prim ary  responsibility  for 
securing compliance. The app lican t fu r th e r  
agrees th a t  i t  will re fra in  from  en tering  in to  
any co n tract or co n trac t m odification sub ject 
to  Executive Order 11246 w ith  a  con tractor 
debarred  from , or who has n o t dem onstra ted  
eligibility  for governm ent con tracts and  fed­
erally  assisted construction  con tracts p u rsu ­

a n t  to  Executive Order 11246 and  will carry 
o u t such sanctions an d  penalties for Viola­
tio n  of th e  E qual O pportun ity  clause as may 
be im posed upo n  contractors and  subcontrac­
to rs by th e  adm in istering  agency, or the 
Secretary of Labor p u rsu a n t to  Executive 
Order 11246.

(f) In  addition , th e  app lican t agrees that 
if  i t  fails or refuses to  comply w ith  these 
undertakings, th e  adm inistering  agency may 
cancel, te rm in ate  or suspend in  whole or 
in  p a r t  th is  g ran t loan, in su ra n ce  guarantee, 
m ay refra in  from  exténding any  fu rth e r as­
sistance un d er any of i ts  program s subject 
to  Executive Order 11246 u n til satisfactory 
assurance of fu tu re  compliance has been re­
ceived from  such applicant, or m ay refer 
th e  case to  th e  D epartm ent of Justice for 
appropria te  legal proceedings.

§ 18—1 2 .8 0 2 —3 O ther contractual re­
quirem ents.

(a) All indefinite quantity contracts, 
which are not exempted pursuant to 
§ 18-12.803 (a) (5) shall contain the 
Equal Opportunity clause prefaced by 
the following sentence:

The following clause shall be applicable 
upon  w ritten  notice by th e  C ontracting Of­
ficer. (A ugust 1964)

* (b) Prime contractors and subcontrac­
tors may make necessary modifications 
in language in the Equal Opportunity 
clause as shall be appropriate to identify 
properly the parties and their undertak­
ings. Subcontractors may incorporate by 
reference the Equal Opportunity clause.
§ 18—1 2 .8 0 2 —4  R equirem ents for  invi­

tations fo r  b ids, requests for  propos­
als and agreem ents.

(a) Unless otherwise provided, each 
invitation for bids, requests for proposals 
or agreement not exempt from the provi­
sions of the Equal Opportunity clause 
(§ 18-12.803 or § 18-12.804) shall include 
the following representation to be ac­
complished by the bidder, offeror or ap­
plicant:

The bidder (offeror or app lican t) repre­
sents th a t  he  [ ] has, ( ] has no t, parti­
cipated  in  a  previous co n trac t or subcontract 
sub ject to  e ith e r th e  Equal Opportunity 
clause herein  or th e  clause originally con­
ta in ed  in  section 301 of Executive Order 
10925; th a t  he  [ ] has, '[ ] h as not, filed all
required  com pliance reports; and  th a t  repre­
sen ta tions ind ica ting  subm ission of required 
com pliance reports, signed by proposed sub­
contractors will be ob tained prior to  sub­
co n tract awards. (The above representation 
need n o t be su bm itted  in  connection with 
con tracts or subcontracts w hich are exempt 
from  th e  clause.). (Ju ly  1968)

In any case in which a bidder or pro­
spective contractor or proposed subcon­
tractor which has participated in a pre­
vious contract or subcontract subject to 
the Equal Opportunity clause has not 
filed a required compliance report, the 
contracting officer shall require submis­
sion thereof (Standard Form 100) prior 
to the award of the proposed contract or 
subcontract. In all other cases, the con­
tracting officer shall require the submis­
sion of a compliance report (Standard 
Form 100) by any bidder or prospective 
contractor or subcontractor prior to the 
award of the proposed contract or sub 
contract. Where the circumstances of a 
particular procurement will not permit
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the award to be.withheld, the contract 
¿ e  shall be documented to show the basis 
upon which it was determined to make 
the award to the bidder or offeror with 
out submission by him of the compliance 
reports or representations. This should 
not be interpreted to permit award to 
concerns known to be in established vio­
lation.

(b) The face page or cover sheet of 
each invitation for bids, request for pro­
posals, and agreement not exempt from 
the provisions of the Equal Opportunity 
clause under § 18-12.803 or § 18-12.804 
shall contain the following notice:
Note the Certification of Nonsegregated

Facilities in  th is  Solicitation (May
1968)
Bidders, offerors and  applican ts are cau ­

tioned to  no te  th e  “C ertification  of N on- 
segregated Facilities” in  th e  so licitation. The 
certification provides th a t  if  th e  am o u n t of 
the bid or proposal exceeds $10,000, th e  b id ­
der, offeror or app lican t, by signing th is  b id  
or offer certifies th a t  he  does n o t and  will 
not m a in ta in  or provide for h is employees 
facilities w hich are segregated on a basis of 
race, creed, color, or n a tional origin, w hether 
such facilities are segregated by directive or 
on a de facto  basis. Failure  of a  bidder or 
offeror to  agree to  th e  certiflcatio  i  will ren ­
der h is b id  or offer nonresponsive to  th e  
terms of so licitations involving awards of 
contracts exceeding $10,000 w hich are n o t 
exempt from  th e  provisions of th e  Equal 
Opportunity clause.

(c) Each invitation for bids, request 
for proposals and agreement not exempt 
from the provisions of the Equal Oppor­
tunity clause under § 18-12.803 or § 18- 
12.804 shall include the following certifi­
cation to be submitted by bidders offer­
ors, subcontractors and applicants:
Certification of Nonsegregated F acilities 

(May 1968)
(Applicable to  con tracts, subcontracts, and  

agreements w ith  app lican ts who are th em ­
selves perform ing federally  assisted construc­
tion contracts, exceeding $10,000 w hich axe 
not exem pt from  th e  provisions of th e  Equal 
Opportunity clause.)

By th e  subm ission of th is  bid, th e  bidder, 
offeror, app lican t, or subcontractor certifies 
that he does n o t m a in ta in  or provide fo r h is 
employees any segregated facilities a t  any of 
his establishm ents, an d  th a t  he  does n o t 
permit h is employees to  perform  th e ir  serv­
ices a t any location, u n d er h is control, where 
segregated facilities are m ain tained . He cer­
tifies fu r th e r  th a t  he  will n o t m ain ta in  or 
provide for h is employees any segregated fa ­
cilities a t  any of h is establishm ents, and  
that he will n o t perm it h is employees to  per­
form th e ir  services a t  any location, un d er h is 
control, where segregated facilitie- are m ain ­
tained. T he bidder, offeror, app lican t, or sub ­
contractor agrees th a t  a breach of th is  certifi­
cation is a violation of th e  E qual O pportun ity  
clause in  th is  con tract. As used  in  th is  certifi­
cation, th e  te rm  “segregated facilities” m eans 
any w aiting rooms, work areas, rest rooms, 
and wash rooms, re stau ran ts , and  o th er e a t­
ing areas, tim e clocks, locker rooms, and  o th er 
storage or dressing areas, park ing  iots, d rin k ­
ing fountains, recreation  or e n te rta in m en t 
areas, tran sp o rta tio n , and  housing facilities 
provided for employees which are segregated 
by explicit directive or are in  fac t segregated 
on the  basis of race, creed, color, or national 
origin, because of h ab it, local custom  or 
otherwise. He fu r th e r  agrees th a t  (except 
where he  h as ob tained  identical certifications 
from proposed subcontractors for specific
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tim e  periods) h e  will o b ta in  Identical cer­
tifications from  proposed subcontrac tors 
p rio r to  th e  aw ard of subcon trac ts exceed­
ing  $10,000 w hich are n o t exem pt from  th e  
provisions of th e  E qual O pportun ity  clause; 
th a t  he  will re ta in  such certifications in  h is 
files; and  t h a t  h e  will forw ard th e  follow­
ing notice to  such  proposed subcontrac tors 
(except where th e  proposed subcontractors 
have su b m itted  iden tical certifications for 
specific tim e periods) :

Notice to P rospective Subcontractors of
Requirement for Certifications of Non­
segregated F acilities

A C ertification of Nonsegregated Facilities, 
as requ ired  by th e  May 9, 1967, order on 
E lim ination  of Segregated Facilities, by th e  
Secretary of Labor (32 F.R. 7439, May 19, 
1967), m u st be su b m itted  prior to  th e  award 
of a  su b con trac t exceeding $10,000 w hich is 
n o t exem pt from  th e  provisions of th e  Equal 
O pportun ity  clause. T he certification  m ay be 
su b m itted  e ith e r for each su bcon trac t or for 
a ll subcon trac ts during  a period (i.e., q u a r­
terly, sem iannually , or an n u a lly ) . (May 1968)

(Note: T he penalty  for m aking false s ta te ­
m en ts in  offers is prescribed in  18 U.S.C. 
1001 . )

(d) Each Invitation for Bids expected 
to result in a supply contract of $1 mil­
lion or more and not otherwise exempt 
from the provisions of the Equal Oppor­
tunity clause pursuant to § 18-12.803 and 
§ 18-12.804 shall include the following:
P reaward Equal Opportunity Compliance 

Reviews (May 1968)

W here th e  b id  of th e  ap p aren t low respons­
ible b idder is in  th e  am o u n t of $1 m illion  or 
m ore, th e  bidder an d  h is know n first-tie r 
subcontrac tors w hich will be aw arded su b ­
con tracts of $1 m illion  or m ore will be su b ­
jec t to  fu ll, preaw ard equal o p o prtun ity  
com pliance reviews before th e  aw ard of th e  
co n trac t for th e  purpose of determ in ing  
w hether th e  b idder an d  h is subcontractors 
are able to  comply w ith  th e  provisions of 
th e  Equal O pportun ity  clause.

§ 18—1 2 .8 0 3  A pplicab ility  and ex em p ­
tions.

(a) Subject to the rules, regulations, 
and relevant orders of the Secretary of 
Labor, or such further rules, regulations, 
and relevant orders as he may hereafter 
issue, the Equal Opportunity clause will 
not be included in the following:

(1) Contracts and subcontracts not 
exceeding $10,000, other than Govern­
ment bills of lading which are required 
to contain the clause regardless of 
amount. In determining the applicability 
of this exemption to any federally as­
sisted construction contract, or subcon­
tract thereunder, the amount of such 
contract or subcontract rather than the 
amount of the Federal financial assist­
ance shall govern;

(2) Contracts and subcontracts not 
exceeding $100,000 for standard com­
mercial supplies or raw materials; except 
that the Director, Office of Federal Con­
tract Compliance may, whenever he finds 
it necessary or appropriate to achieve 
the purposes of the order, withdraw such 
exemption in whole or in part with 
regard to any specified articles or raw 
materials. (Supplies or materials shall
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not be procured in less than usual quan­
tities to avoid applicability of the Equal 
Opportunity clause.) ;

(3) Contracts and subcontracts under 
which work is to be performed outside 
the United States and where no recruit­
ment of workers within the United States 
is involved. (Where a contract involves 
performance of work or recruitment of 
workers both within and outside the 
United States, the Equal Opportunity 
clause will be included in the contract 
but will be applicable only to work and 
recruitment within the United States.) ;

(4) Contracts for the sale of Govern­
ment property, where no appreciable 
amount of work is involved;

(5) Contracts and subcontracts for an 
indefinite quantity (including, without 
limitation, open-end contracts, require­
ment-type contracts, call-type contracts, 
and blanket purchase agreements), 
under the following circumstances:

(i) When such contract or sub­
contract is not to extend for more than 
1 year and the contracting officer (or in 
the case of subcontractors, the prime 
contractor issuing the subcontract) 
determines that the amounts to be 
ordered are not reasonably expected to 
exceed $100,000 in the case of contracts 
or subcontracts for standard commercial 
supplies and raw materials, or $10,000 in 
the case of all other contracts and sub­
contracts; or

(ii) When such contract or sub­
contract is to extend for more than 1 
year or continue indefinitely and the 
contracting officer (or in the case of sub­
contractors, the prime contractor issuing 
the subcontract) knows in advance that 
the amounts to be ordered in any year 
under such contract or subcontract will 
not exceed the appropriate dollar limita­
tion set forth in subdivision (i) of this 
subparagraph.
When it has been determined pursuant 
to subparagraph (5) (i) or (ii) of this 
paragraph that a contract or subcon­
tract for an indefinite quantity is exempt 
from the requirements of the Equal Op­
portunity clause, or that such require­
ments are not to be applicable in any 1 
year, such determination shall be con­
trolling even though the amounts ac­
tually ordered exceed the appropriate 
dollar limitation, unless the scope of the 
contract or subcontract is increased to 
exceed the dollar limitations set forth in 
subparagraph (5) (i) of this paragraph, 
in which case an appropriate determina­
tion shall be made for the remaining life 
of the contract or subcontract, if not 
otherwise exempt; and

(6) Contracts or subcontracts ex­
empted pursuant to § 18-12.804.

(b) When the Equal Opportunity 
clause is included in an indefinite quan­
tity contract or subcontract which is not 
to extend for more than 1 year, the clause 
shall apply even through the amounts 
actually ordered do not exceed the ap­
propriate dollar limitation.

(c) When thé Equal Opportunity 
clause is included in an indefinite quan­
tity contract or subcontract which is to 
extend for more than 1 year, or continue 
indefinitely, the applicability of the
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clause shall be determined by the con­
tracting officer (or in the case of sub­
contractors, the prime contractor issuing 
the subcontract) at the time of award 
for the first year, based upon the 
amounts that are reasonably expected to 
be ordered during such year. In the event 
that the clause has been determined not 
applicable, at the time of award and the 
contract continues for more than 1 year, 
the contracting officer (or in the case of 
subcontractors, the prime contractor is­
suing the subcontract), shall determine 
whether the clause applies at the end of 
each year, based upon the amounts that 
are reasonably expected to be ordered 
during the succeeding year. Once the 
clause is determined to be applicable, the 
contract or subcontract shall continue 
for its duration to be subject to such 
clause, regardless of the amounts or­
dered, or reasonably expected to be or­
dered, in any succeeding year. When the 
clause is determined to be applicable, the 
contracting officer shall give written no­
tice of such determination to the con­
tractor. In the case of subcontracts, the 
appropriate determinationjand notifica­
tion shall be made by trie prime con­
tractor or subcontractor issuing the 
subcontract.
§ 1 8 —1 2 .8 0 4  R equest fo r  exem ptions.

(a) Section 60-1.4(b) of the rules and 
regulations of the Secretary of Labor (28 
F.R. 5671) provides that the Director, 
Office of Federal Contract Compliance 
may, with the approval of the Secretary 
of Labor, exempt an agency from requir­
ing the inclusion of any or all of the 
Equal Opportunity clause in any specific 
contract, or subcontract, when he deems 
that special circumstances in the na­
tional interest so require. The Director, 
Office of Federal Contract Compliance 
may also, with the approval of the Sec­
retary of Labor, exempt groups or cate­
gories ~of contracts of the same type 
where he finds it impracticable to act 
upon each request individually or where 
group exemptions will contribute to con­
venience in the administration of the 
order.

(b) Where special circumstances indi­
cate that the inclusion of the Equal Op­
portunity clause in any specific contract 
or Subcontract would not be in the na­
tional interest, the contracting officer 
should submit a request through the 
NASA Contracts Compliance Officer to 
the Administrator for authority to omit 
or modify the clause. The Administrator 
may request an exemption from any or 
all of the requirements of the clause. 
Such requests will be directed to the Di­
rector of the Office of Federal Contract 
Compliance, who will rule upon the re­
quest. Prior to the submission of such re­
quests, the Director of the NASA instal­
lation concerned, or his designee for the 
purpose, will, in appropriate cases, per­
sonally discuss with the head of the com­
pany concerned, th e , inclusion of the 
clause in the procurement under con­
sideration.

(c) Whenever a bidder or prospective 
contractor, and any contractor or sub-
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contractor holding a contract or subcon­
tract containing the clause, believes that 
one or more plants or facilities which he 
owns, operates, or controls are in all 
respects separate and distinct from the 
plants, facilities, or other activities 
which will be Utilized in the performance 
of the contract or subcontract, such bid­
der, prospective contractor, contractor 
or subcontractor may request an exemp­
tion from the requirements of the clause 
as to such separate and distinct plants, 
facilities, or other activities: Provided 
That such an exemption will not interfere 
with or impede the effectuation of the 
orders: And provided further, That in 
the absence of such an exemption, such 
separate and distinct plants, facilities, 
and other activities would be subject to 
the clause. The request for exemption 
shall be submitted to the Administrator 
through the contracting officer and the 
NASA Contracts Compliance Officer, in 
turn, for transmittal to the Director of 
the Office of Federal Contract Compli­
ance. All such requests shall be forwarded 
to the Director of the Office of Federal 
Contract Compliance, but either the con­
tracting officer, the NASA Contracts 
Compliance Officer, or the Administrator, 
may recommend against approval of the 
request.
§ 18—1 2 .8 0 5  Interpretations.

In the application and enforcement of 
the provisions of Executive Order 11246, 
and of the rules and regulations of the 
Secretary of Labor, the following inter­
pretations are applicable:

(a) If the Secretary of Labor should 
withdraw any exemption, such with­
drawal shall not apply to any contracts 
or subcontracts entered into prior to the 
effective date of the withdrawal.

(b) Notwithstanding the inclusion in 
any contract or subcontract of the Equal 
Opportunity clause, the contractor or 
subcontractor shall be exempt from 
compliance therewith if the contract or 
subcontract containing such clause is 
exempt.

(c) The requirement to include the 
Equal Opportunity clause in federally as­
sisted construction contracts set forth in 
§ 18-12.802-2 is applicable even though 
the applicant is a State or a subdivision 
or agency thereof.
§ 18—1 2 .8 0 6  Adm inistration.
§ 18—1 2 .8 0 6 —1 General responsib ilities 

and functions.
(a) Administrator of NASA. The Ad­

ministrator of NASA is responsible for 
assuring NASA-wide execution of the 
NASA Contracts Equal Employment Op­
portunity Program.

(b) NASA contracts compliance offi­
cer. The Director of Procurement has 
been appointed the NASA Contracts 
Compliance Officer by the Administrator 
of NASA. The NASA Contracts Compli­
ance Officer is responsible for overall 
policy coordination and general direction 
of the NASA Contracts Equal Employ­
ment Opportunity Program. In carrying 
out his responsibilities, the NASA Con­
tracts Compliance Officer will:

(1) Maintain liaison with the Secre­
tary of Labor;

(2) Represent NASA in relations with 
the Secretary of Labor and other Gov­
ernment agencies on Contracts Equal 
Employment Opportunity Program 
matters; .

(3) Implement the rules, regulations, 
and orders of the Secretary of Labor per­
taining to parts II and III of Executive 
Order 11246;

(4) Designate the Deputy Contracts 
Compliance Officers at NASA Headquar­
ters and the field installations, and

(5) Administer and coordinate the 
Contracts Equal Employment Opportu­
nity Program within NASA.

(c) NASA deputy contracts compli­
ance officer. The NASA Deputy Contracts 
Compliance Officer is the principal 
Headquarters staff officer for Contracts 
Equal Employment Opportunity Program 
matters, assisting the NASA Contracts 
Compliance Officer in the administration 
and coordination of the Contracts Equal 
Employment Opportunity Program.

(d) Head of NASA installation. Each 
head of a NASA installation is responsi­
ble for maintaining the installation Con­
tracts Equal Employment Opportunity 
Program, and carrying out the require­
ments of this Subpart 18-12.8.

(e) Procurement officers. Each pro­
curement officer is responsible for super­
vising the operations of the Contracts 
Equal Employment Opportunity Program 
at the installation, and for nominating 
the installation deputy contracts compli­
ance officer for approval by the NASA 
Contracts Compliance Officer.

(f) Installation deputy contracts com­
pliance officer. Each installation deputy 
contracts compliance officer is respon­
sible for impleméntation and coordina­
tion of the Contracts Equal Employment 
Opportunity Program at that installa­
tion. Other responsibilities include: re­
viewing the administration of contracts 
with respect to the Contracts Equal Em­
ployment Opportunity Program, develop­
ing statistical data and providing advice 
and assistance to contracting officers and 
to the procurement officer on Contracts 
Equal Employment Opportunity Program 
matters.

(g) Predominant Interest Agency 
(PIA). To avoid duplication of effort by 
Government contracting agencies and 
contractors, the Office of Federal Con­
tract Compliance (OFCC) utilizes the 
predominant Interest Agency (PIA) 
method of assigning responsibility for 
assuring compliance with the Equal Op­
portunity clause by Government contrac­
tors. The agency holding the largest ag­
gregate dollar value of contracts for a 
contractor or subcontractor at the time 
of filing the most recent Employer Infor­
mation Report EEO-1 (Standard Form 
100) is normally appointed PIA for that 
contractor or subcontractor. The PIA 
represents the Government in adminis­
tration of the Equal Opportunity clause 
in all Government contracts with a par­
ticular contractor, even though that con­
tractor may hold contracts with other 
Government agencies. Normally, the PIA

FEDERAL REGISTER, VOL 36, NO. 71— TUESDAY, APRIL 13, 1971



for a multidivision cooperation is PIA for 
the entire corporation. However, because 
of security reasons, contractor operations 
within a Government-owned facility, or 
other unusual circumstances, an agency 
may be assigned predominant interest 
responsibility for a single division or 
branch, a specific contractor location, or 
for the performance of a specific project 
or task in connection with the enforce­
ment of the clause. The Department of 
Labor publishes an annual “PIA Assign­
ment Listing” of all affected contractors. 
Copies of the listing may be obtained 
from the NASA Contracts Compliance 
Officer.

(h) Predominant Interest Installa­
tion (P/7). When NASA is designated the 
PIA for a contractor or subcontractor 
facility, the NASA Contracts Compliance 
Officer will normally assign the predomi­
nant interest responsibility to a NASA 
installation according to the following 
criteria: (1) Proximity to the contrac­
tor’s place of performance; (2) largest 
dollar volume of NASA contracts; and
(3) other reasons of expediency. The in­
stallation assigned the predominant in­
terest responsibility shall be designated 
as the Predominant Interest Installation 
(PII). The PII represents NASA in the 
execution of its PIA responsibilities. The 
NASA Contracts Compliance Officer will 
notify NASA installations of the contrac­
tor’s or subcontractor’s facilities over 
which they have been assigned PII 
responsibilities.
§ 18—1 2 .8 0 6 —2 E ducational responsib il­

ity.
(a) The NASA Contracts Compliance 

Officer is responsible for assuring that 
installation deputy contracts compliance 
officers receive comprehensive orientation 
and continuing education relating to the 
Contracts Equal Employment Opportun­
ity Program, as required by the order, 
rules, regulations, and relevant orders 
of the Secretary of Labor.

(b) The installation deputy contracts 
compliance officer will keep the installa­
tion director, the procurement officer, the 
contracting officers and other personnel 
concerned with procurement at the in­
stallation informed on all matters per­
taining to equal employment opportunity.

(c) Contracting officers and other per­
sonnel concerned with procurement will 
publicize the equal opportunity policy 
and requirements to prospective contrac­
tors, and shall make available to contrac­
tors and subcontractors information con­
cerning their contractual responsibilities 
under the Equal Opportunity clause. In­
stallation deputy contracts compliance 
officers will assist contracting officers in 
these responsibilities when requested.
§ 18—12.8 0 6 —3 P osting o f  nondiscrim ­

ination  notices.
In the case of each contract containing 

the Equal Opportunity clause, the con­
tracting officer will furnish to the con­
tractor copies of the notice entitled 
“Equal Employment Opportunity is the 
Law,” and Standard Form 38, October 
1964, entitled “Notice of Nondiscrimina­
tion in Employment” for notification to
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labor unions or other organizations of 
workers. Procurement offices shall ob­
tain these documents from Federal Sup­
ply Service Regional Stores Stock Depots. 
The GSA Stores Stock Catalog lists two 
“Equal Employment Opportunity is the 
Law” posters. One poster, GSA Stock 
Catalog Item No. 7690-926-8988, is 
printed in English. The other poster, GSA 
Stock Catalog* Item No. 7690-926-9118, is 
printed in Spanish. Contracting officers 
will furnish contractors sufficient copies 
of the above documents for their 
subcontractors.
§ 18—1 2 .8 0 6 —4  E m ployer in form ation  

report.
(a) Employer information report 

EE0 —1 (Standard Form 100). The Joint 
Reporting Committee represents the 
OFCC, the Equal Employment Oppor­
tunity Commission and the Plans for 
Progress Program in administering the 
Employer Information Report EEO-1 re­
porting system. Employer Information 
Reports EEO-1 are required to be sub­
mitted by March 31 each year by all 
Government contractors, first-tier sub­
contractors and federally assisted con­
struction contractors and subcontractors 
(at any tier) that perform construction 
work at the construction site; who are 
subject to Executive Order 11246, and 
in the payroll period used for reporting 
have 50 or more employees and hold a 
contract, subcontract or purchase order 
amounting to $50,000 or more. In addi­
tion, the contracting officer, the NASA 
Contracts Compliance Officer or the 
Secretary of Labor may require the sub­
mission of the Employer Information 
Report EEO-1 when necessary to deter­
mine a contractor’s compliance status.

(b) Furnishing employer information 
report forms to contractors. Upon re­
quest, the contracting officer will fur­
nish the prime contractor a sufficient 
number of the Employer Information Re­
port EEO-1 (Standard Form 100) to 
satisfy his requirements and the require­
ments of his subcontractors in accord­
ance with paragraph (a) of this section.

(c) Submission of preaward informa­
tion. If a prospective contractor or sub­
contractor has previously participated in 
contracts or subcontracts subject to the 
Equal Opportunity clause, but did not 
file all required compliance reports, the 
contracting officer (or in the case of sub­
contractors, the prime contractor) shall 
require him to submit a Standard Form 
100 as a condition of meeting the pre­
award qualifications (see § 18-12.802-4).

(d) Reporting new or expanded con­
tractor facilities. The establishment of 
new facilities or major expansions of old 
facilities by a contractor may afford him 
an opportunity to bring about new per­
sonnel practices within the new environ­
ment. Information regarding a con­
tractor’s proposed facilities expansion 
normally is discussed during contract 
negotiations, contract administration or 
prenegotiation planning or programing. 
Program planners, contracting officers, 
and other NASA employees whose duties 
enable them to know of contractor plans 
for expansion of existing facilities or
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establishment of new facilities which will 
result in the addition of 25 or more per­
manent personnel to the contractor’s 
payroll shall assure that the information 
is reported to the NASA Contracts Com­
pliance Officer as soon as such informa­
tion is known. The information shall be 
reported whether or not the expanded 
facilities are to be supported by Govern­
ment funds, and for facilities of the con­
tractor at locations not performing under 
Government contracts. When NASA is 
the PIA for the contractor planning the 
expansion, the NASA Contracts Compli­
ance Officer shall advise the PII of such 
plans. The Deputy Contracts Compliance 
Officer at the PII shall set up a confer­
ence with the contractor for the purpose 
of discussing his plans for recruitment of 
personnel. The contractor shall be given 
advice and assistance in his plans which 
will result in personnel policies and pro­
cedures which espouse the principles of 
equal employment opportunities as con­
tained in the orders. He will work with 
the contractor in establishing patterns 
of recruitment and personnel placement, 
based upon merit, which foster a vigorous 
and continuing application of the clause. 
He shall offe.r his assistance on-a con­
tinuing basis in the implementation of 
such merit plans. An agreement should 
be worked out with the contractor 
whereby he makes progress reports to the 
Installation Deputy Contracts Compli­
ance Officer. In turn, the Installation 
Deputy Contracts Compliance Officer 
shall furnish periodic reports _to the 
NASA Contracts Compliance Officer. In 
those instances where NASA is not the 
PIA for the contractor planning the 
facility expansion, the NASA Contracts 
Compliance Officer shall assure that the 
information is reported to the Office of 
Federal Contract Compliance.

(e) Plans for progress program. The 
Secretary of Labor has established a pro­
cedure, known as Plans for Progress Pro­
gram, which is designed to assist Govern­
ment contractors in implementing the 
equal opportunity policy expressed in the 
order. Government contractors who 
volunteer to participate in the program 
enter into a written agreement with the 
Secretary of Labor to take certain spe­
cific steps which may be even more posi­
tive than required by the order. The pro­
gram is also designed to assist compa­
nies confronted with practical problems 
in achieving the objectives of the order. 
NASA is responsible for furnishing ad­
vice and guidance to contractors for 
which it has been designated PIA. It is 
the responsibility of the NASA Contracts 
Compliance Officer to furnish each in­
stallation a listing of Plans for Progress 
Program companies for which NASA is 
PIA.

(f) Statement by labor unions. The 
contracting officer, at his discretion, or 
whenever directed by the Director of 
Procurement or by the Secretary of La­
bor, will, as a part of the bid or negotia­
tion of a contract, direct a bidder, pro­
posed contractor, or any proposed sub­
contractor to file a statement in writing 
(signed by an authorized officer or agent
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of any labor union or other worker’s rep­
resentative with whom the bidder or 
prospective contractor or subcontractor 
deals or has reason to believe he will 
deal with in connection with perform­
ance of the proposed contract), to­
gether with supporting information, to 
the effect that the said labor union’s or 
other workers’ representative’s practices 
and policies do not discriminate on the 
grounds of race, color, creed or national 
origin, and that the labor union or other 
worker’s representative either will af­
firmatively cooperate, within the limits 
of its legal and contractual authority, 
in the implementation of the policy and 
provisions of the orders, or that it con­
sents and agrees that recruitment, em­
ployment, and the terms and conditions 
of employment under the proposed con­
tract will be in accordance with the 
purposes and provisions of the orders. 
If the union or other worker’s repre­
sentative fails or refuses to execute such 
a statement, the bidder or proposed 
contractor or subcontrateor will so cer­
tify, and state what efforts have been 
made to obtain such a statement. Upon 
receipt of such certification, the con­
tracting officer will notify the Director of 
the. Office of Federal Contract Compli­
ance of its receipt through the NASA 
Contracts Compliance Officer.

(g) Matters not related to compliance 
reviews. When the contracting officer is 
aware of an apparent violation of the 
order which does not result in or is not 
related to a compliance review or com­
plaint investigation, the matter will be 
processed in the form of a report through, 
the Installation Deputy Contracts Com­
pliance Officer to the NASA Contracts 
Compliance Officer. The report will be 
submitted in duplicate and will contain 
a brief summary of the findings, includ­
ing a statement of conclusions or recom­
mendations regarding the contractor’s 
or subcontractor’s compliance with the 
order, and a statement of the disposi­
tion of the case, including any correc­
tive action taken and any sanctions 
recommended or penalties imposed. 
Whenever corrective actions are not 
taken and it is not within the authority of 
the NASA installation to impose ap­
propriate sanctions or penalties, the 
recommended sanctions or penalties will 
be included in the report.

(h) Holding information in confi­
dence. Information submitted by con­
tractors or subcontractors under the 
Contracts Equal Employment Opportu­
nity Program will be held in confidence 
and shall not be used in connection with 
purposes not related to administration of 
the order or the furtherance of their 
purpose.
§ 18—1 2 .8 0 6 —5 C om pliance reviews and  

investigations.
(a) Policy. It is NASA’s policy that 

routine and special on-site compliance 
reviews and investigations of alleged 
violations of the Equal Opportunity 
clause will be conducted as necessary 
to ascertain the extent to which con­
tractors and subcontractors are comply­
ing with the provisions of the clause and 
to furnish educational data in connection
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with the Contracts Equal Employment 
Opportunity Program. Under an agree­
ment between the Department of De­
fense and NASA, the Department of 
Defense will conduct compliance reviews 
and investigations for NASA at con­
tractor facilities for which NASA has 
been designated the PIA and at NASA 
prime and subcontractor construction 
sites.

(b) Compliance reviews. (1). A compli­
ance review is a comprehensive on-site 
review of a contractor’s employment and 
personnel practices and procedures in 
relation to his compliance with require­
ments of the Equal Opportunity clause 
of his Government contracts as imposed 
by Executive Order 11246.

(2) Compliance reviews are of the fol­
lowing types:

(i) Corporate review—A review of a 
contractor’s total operations, including 
the corporate (partnership, company, 
organization) headquarters, and each 
separate office, plant operation, or facil­
ity location.

(ii) Facility review—A review of a 
contractor’s operation at one plant, office, 
or location, whether or not the con­
tractor has single or multiple facility 
locations.

(3) Each type of review is categorized 
as follows:

(1) Routine review—A review con­
ducted as a part of routine contract ad­
ministration, or according to a planned 
schedule.

(ii) Special review—A review con­
ducted when special circumstances war­
rant an immediate or urgent review. Such 
special circumstances include requests 
by the OFCC, NASA, or other Govern­
ment agencies in need of a preaward 
compliance review, or other review which 
cannot be satisfied by the planned sched­
ule for routine reviews of a contractor’s 
facility.

(c) Complaint investigations. A com­
plaint investigation is a comprehensive 
investigation of a formal allegation that 
a contractor has discriminated in his em­
ployment practices, based on race, creed, 
color, or national origin.

(d) Followup. A followup is a revisit 
to a contractor’s facility, generally within 
a period not less than 90 days, following 
a compliance review or a complaint in­
vestigation, to determine progress in cor­
rective actions, such as eliminating defi­
ciencies observed during the review 
and accomplishing planned affirmative 
actions.

(e) Frequency of reviews and investi­
gations—(1) Routine reviews. Under the 
NASA-DOD agreement, the DOD is ex­
pected to conduct routine compliance re­
views of NASA-PIA facilities at intervals 
which satisfy the standards established 
by the OFCC.

(2) Special reviews. The DOD is ex­
pected to conduct special compliance re­
views of NASA-PIA contractor facilities, 
NASA contractor facilities not on the PIA 
Assignment Listing, and construction 
site facilities of NASA construction con­
tractors and subcontractors when re­
quested by NASA.

(3) Complaint investigations. The 
DOD is expected to conduct investiga­

tions of complaints of discrimination or 
other violations of the Equal Oppor­
tunity clause by NASA-PIA contractors 
when requested by NASA.

(4) Followup of investigations or com­
pliance reviews. The DOD is expected to 
conduct a followup of compliance reviews 
and investigations as necessary to assure 
that corrective and planned constructive 
measures are taken, or whenever re­
quested by NASA to obtain the latest 
compliance posture of a contractor’s 
facility.

(f) NASA Headquarters file of reports 
of reviews and investigations. The NASA 
Contracts Compliance Officer shall main­
tain a file of the reports of DOD com­
pliance reviews, followup visits and com­
plaint investigations for reference and to 
satisfy requests for information from 
NASA installations and other Govern­
ment agencies. Copies of these reports 
will be furnished, by NASA installations 
only upon request, except where it is con­
sidered that the contracting officers 
should be made aware of the lack 
of compliance effort by a particular 
contractor.

(g) Requests for compliance reviews 
and investigations. NASA Installations 
may request compliance reviews for use 
in pre-award determinations, contract 
administration considerations, or for 
other reasons related to compliance or 
noncompliance with the Equal Oppor­
tunity clause. Requests for compliance 
reviews of contractors not on the “PIA 
Assignment Listing,” NASA-PIA con­
tractors, and NASA Construction con­
tractors or subcontractors will be for­
warded to the Procurement Office, NASA 
Headquarters, Attention: NASA Con­
tracts Compliance Officer (Code KD). 
Such requests will include the contrac­
tor’s name and location (or locations), 
the type and category of compliance re­
view desired, a brief description of the 
basis for the request, the date by which 
the review is needed, and the period to 
be covered by the review. Upon receipt 
of the request, the NASA Contracts Com­
pliance Officer will furnish a copy of the 
compliance review report, if a recent re­
port is on record in NASA Headquarters. 
If a recent report is not available, the 
DOD will be requested to conduct a com­
pliance review pursuant to the NASA- 
DOD agreement, and the requesting 
installation notified accordingly.

(h) NASA construction contractor and 
subcontractor facilities report. To assist 
DOD in conducting routine compliance 
reviews of contractor and subcontractor 
construction sites under the NASA-DOD 
agreement, DOD must be furnished a list 
of all NASA prime contractors holding a 
construction contract of $100,000 or more 
and first-tier subcontractors holding 
subcontracts of $50,000 or more. Accord­
ingly, all NASA field installations will 
submit the following information to the 
NASA Contracts Compliance Officer 
within 10 days after award of any NASA 
contsruction contract of $100,000 or more 
and within 20 days after award of any 
first-tier subcontract for construction 
work of $50,000 or more:

(1) Name and home office address of 
prime (or sub) contractor;
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(2) Prime contract (or subcontract) 
number;

(3) Dollar amount of contract (or 
subcontract);

(4) Location and description of proj­
ect, including a brief explanation of the 
work involved (provide prime contrac­
tor’s name and contract number, where 
a subcontract is being reported);

(5) Estimated or actual starting date; 
and

(6) Estimated or scheduled comple­
tion date,

(i)' Complaints and alleged violations.
(1) Any applicant for employment or 
any employee who believes himself ag­
grieved by virtue of a violation of the 
order by a contractor or subcontractor, 
may file a complaint of the alleged dis­
crimination. Under rules of the OPCC 
this complaint may be filed with the Gov­
ernment contracting agency or with the 
OPCC. When such complaint is filed with 
a NASA installation, the following ac­
tions will be taken within 4 working days 
after receipt of the complaint:

(1) If NASA is PIA for the contractor, 
the complaint will be forwarded to the 
NASA Contracts Compliance Officer, or

(ii) If NASA is not the PIA for the 
contractor, the complaint will be trans­
ferred to the PIA for appropriate' action.

(2) T̂he NASA Contracts Compliance 
Officer will take the following actions 
with regard to complaints against NASA 
PIA contractors which are forwarded 
to him by NASA installations or filed di­
rectly with him by the complainants:

(1) A copy of the report will be fur­
nished to the OFCC; and

(ii) The DOD will be requested to in­
vestigate the allegation under the NASA- 
DOD agreement.

(j) Written reports of reviews, investi­
gations and follow-ups. (1) Under the 
NASA/DOD agreement, the DOD will 
furnish a written report of each compli­
ance review, complaint investigation, or 
followup review to the NASA Contracts 
Compliance Officer. If he concurs with 
the findings and recommendations of the 
report, the NASA Contracts Compliance 
Officer will forward a copy of the report, 
when required by rules and regulations 
of the Secretary of Labor, to the OFCC, 
indicating his concurrence.

(2) When a DOD report is considered 
deficient the deficiencies will be identified 
and the report will be returned to DOD, 
requesting (1) correction of the defi­
ciencies, or (ii) if necessary, that a re­
visit be made to the contractor’s facility 
to verify or obtain additional information 
pertinent to the review or investigation.
§ 18—1 2 .8 0 6 —6  Preaward procedures to  

insure com pliance w ith equal em ­
p loym ent opportunity requirem ents.

(a) General. In furtherance* of the 
Policy expressed in § 18-12.801, contracts 
and subcontracts shall be awarded only 
to those contractors and subcontractors 
complying with equal employment oppor­
tunity provisions of Executive Order 
11246 and the rules and regulations of 
the Department of Labor as implemented 
by this Subpart 18-12.8.
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(b) Formally advertised supply con­

tracts. Before the award of a formally 
advertised supply contract of $1 million 
or more which is not exempt pursuant 
to § 18-12.803 or § 18-12.804, the con­
tracting officer shall determine, in ac­
cordance with paragraph (c) of this 
section, that the prospective contractor 
and each of his known first-tier subcon­
tractors where the amount of the sub­
contract is $1 million or more, are able 
to comply with the Equal Opportunity 
clause.

(c) Preaward reviews. (1) Where 
NASA is the designated PIA, or a PIA 
assignment has not been made, the Con­
tracting officer shall request a special 
compliance review from the NASA Con­
tracts Compliance Officer pursuant to 
§ 18-12.805-5 (g), specifying that the re­
quest is made in accordance with the 
OFCC Order of May 3, 1966, entitled 
“Pre-Award Procedure to Insure Com­
pliance by Government Contractors with 
Equal Employment Opportunity Re­
quirements.” The request shall include 
the anticipated date of contract award. 
In the absence of a compliance review 
conducted within 6 months prior to the 
anticipated date of contract award, the 
NASA Contracts Compliance Officer shall 
initiate action to obtain a compliance re­
view as specified in § 18-12.806-5 (g).

(2) Where another Government 
agency is PIA for the proposed contrac­
tor or subcontractor, the contracting of­
ficer shall advise the PIA of the antici­
pated date of contract award and request 
a copy of the report of any compliance 
review of that contractor or subcontrac­
tor, conducted within 6 months prior to 
the anticipated date of contract award. 
In the absence of such a report, the 
PIA will be requested to conduct a special 
compliance review and forward a copy 
of the report of its findings within thirty
(30) days of the request, in accordance 
with the OFCC Order of May 3, 1966.

(3) The preaward compliance review 
should include a comprehensive exami­
nation of the employer’s employment 
policies and practices, with special at­
tention given to those relating to recruit­
ment, placement, promotion and other 
areas of potential discrimination.

(4) Where the prospective contractor 
or subcontractor is found to be able to 
comply with the Equal Opportunity 
clause pursuant to paragraph (b) of 
this section, two copies of the report 
of the review, the contracting officer’s 
findings, his determination and any 
other pertinent material shall be for­
warded to the NASA Contracts Compli­
ance Officer within fifteen (15) days 
after the award of the contract.

(5) If a prospective contractor or sub­
contractor is found to be unable to com­
ply with the Equal Opportunity clause 
pursuant to paragraph (b> of this sec­
tion, the contracting officer shall give 
immediate written notice to the prospec­
tive contractor or subcontractor of his 
findings, allowing the prospective con­
tractor or subcontractor a reasonable 
time in which to submit a written State­
ment of the reasons he considers that he
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is eligible for award of the contract, not­
withstanding the initial determination. 
If such statement is submitted within 
the reasonable time specified, two copies 
of the statement, the contracting offi­
cer’s response and the documents re­
ferred to in subparagraph (4) of this 
paragraph, shall be forwarded to the 
NASA Contracts Compliance Officer for 
decision prior to award of the contract. 
The contracting officer shall be given a 
written notice of the NASA Contracts 
Compliance Officer’s decision.

(d) Exemptions from pre-award re­
view requirements—(1) General. The 
Administrator of NASA may exempt any 
contract award from the notice require­
ment of § 18-12.802-4(c) and the pre­
award review and determination require­
ments of paragraphs (b) and (c) of this 
section, upon his written determination 
that award of a contract is essential to 
the national security and that its award 
without following such procedures is 
necessary to the national security.

(2) Requests for exemptions. Requests 
for exemptions shall be accompanied by 
complete details of the impact upon the 
national security if the award is delayed 
or is not made to the proposed contrac­
tor. Such requests shall be submitted to 
the Administrator through the NASA 
Contracts Compliance Officer by the 
head of the installation.
§ 18—1 2 .8 0 6 —7 Sanctions.

(a) General. When a compliance re­
view or complaint investigation indi­
cates an apparent violation of the clause, 
the installation concerned will make 
every effort to resolve the matter by in­
formal means. This will include, where 
appropriate, establishing a program for 
future compliance and/or action to 
correct any apparent violations of the 
clause. If subsequent to such effort at 
conciliation, v solutions to the problem 
cannot be found, the report of compli­
ance review or investigation containing 
recommendations for sanctions, if ap­
propriate, will be submitted to the NASA 
Contracts Compliance Officer. The report 
shall identify the highest ranking official 
of the company with whom conciliation 
has been undertaken. If the NASA Con­
tracts Compliance Officer concurs, he 
shall advise the official of the company 
that NASA proposes to impose or recom­
mend the imposition of sanctions because 
of the violations. If a contractor or sub­
contractor, without a hearing, has com­
plied with the recommendations or 
orders of the PIA, a NASA installation, 
or the Administrator, but believes such 
recommendations or orders to be errone­
ous, he shall, upon filing a request there­
for within 10 days after such compliance, 
be afforded an opportunity for a hearing 
and review of the alleged erroneous 
action under § 18-12.808.

(b) Termination. (1) NASA contracts 
or subcontracts will not be terminated in 
whole or in part for failure to comply 
with the provisions of the clause without 
the prior approval of the Administrator. 
Whenever it is proposed to terminate a
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NASA contract or subcontract, the con­
tractor or subcontractor will be notified 
in writing of such proposed action and 
will be given 10 days (or such longer 
period as the Administrator, with the 
approval of the Secretary of Labor, may 
consider appropriate) from the date of 
receipt of the notice either to comply 
with the provisions of the contract or to 
submit a request for a hearing under 
§ 18-12.808.

(2) If the contract or subcontract 
recommended for termination is not a 
NASA contract, the recommendation 
will, upon concurrences of the NASA 
Contracts Compliance Officer, be referred 
to the contracting agency, together with 
a copy of the compliance review, investi­
gation, or other summary of findings 
upon which the case is based. The con­
tracting agency will be requested to 
advise NASA within 5 workdays after 
receipt of the recommendations of the 
action it plans to take. The NASA Con­
tracts Compliance Officer will advise the 
Secretary of Labor of the action con­
templated by the contracting agency, 
f u r n is h in g him with a copy of the find­
ings and recommendations in the case.

(c) Debarment and suspension. (1) 
NASA will not debar or suspend a con­
tractor or subcontractor for failure to 
comply with the Equal Opportunity 
clause, except upon approval of the 
Administrator and the Secretary of 
Labor. In every case where debarment or 
suspension is being proposed, the con­
tractor or subcontractor will be notified 
in writing of the proposal and given 10 
days from the date of receipt of such 
notice in which to mail a request for 
hearing under § 18-12.808, or forj^hear­
ing before the Secretary of Labor. (See 
§§ 18-1.604-2(c) and 18-1.605-3 (b).)

(2) If the NASA Contracts Compliance 
Officer concurs with the recommenda­
tions of the installation for debarment 
or suspension of a non-NASA contractor 
or subcontractor, thè procedure in para­
graph (b) of this section will be fol­
lowed.

(d) Criminal prosecution. An installa­
tion may recommend action by the De­
partment of Justice where the compli­
ance review or investigation reveals sub­
stantial or material violation or threat of 
contractual violations or if there is evi­
dence that false information has been 
furnished during the compliance reviews, 
investigations or contract management 
relationships with contractors or sub­
contractors. Any recommendations for 
criminal prosecution will be made to the 
NASA Contracts Compliance Officer. No 
recommendation for prosecution will be 
made to the Department of Justice ex­
cept by the NASA Contracts Compli­
ance Officer, and only after having ob­
tained the advice of the Office General 
Counsel or his authorized representative. 
Also, no recommendation for prosecu­
tion will be made to the Department of 
Justice until the expiration of 10 days 
(unless a longer period is fixed by the 
NASA Contracts Compliance Officer with 
the approval of the Secretary of Labor)
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from the date of mailing of the notice of 
such proposed referral to the contractor 
or subcontractor involved, affording him 
an opportunity to comply with the pro­
visions of the order. If a recommendation 
for referral to the Department of Justice 
involves a contract or subcontract of an 
agency other than NASA, the procedures 
in paragraph (b) of this section will be 
followed.
§ 18—1 2 .8 0 7  Construction contracts in  

designated geographic areas.
(a) The OFCC lias established a pro­

gram which designates certain geo­
graphic areas that require specific ac­
tions by Government contracting agen­
cies and construction contractors and 
subcontractors in the field of equal em­
ployment opportunity. The specific ac­
tions required within each designated 
area are set forth in memoranda from 
the OFCC. Although the details may 
vary, such memoranda generally pre­
scribe the following special actions con­
cerning construction contracts within 
the area concerned:

(1) That preaward compliance exam­
inations be performed for all proposed 
construction contracts exceeding a 
stated amount (usually $500,000);

(2) That each proposed contractor be 
required to submit, on behalf of himself 
and his prospective major subcontrac­
tors, written affirmative action programs 
which will assure that there is minority 
group representation in all phases of the 
work, and furnish the Labor Department 
Area Coordinator a copy of each pro­
gram;

(3) That the Labor Department Area 
Coordinator be provided a copy of each 
solicitation for construction work Where 
the contract amount is anticipated to ex­
ceed a stated amount;

(4) That a preaward conference be 
held with each construction contractor 
and principal subcontractor where the 
construction: cost exceeds a stated 
amount, and the Labor Department Area 
Coordinator and OFCC be furnished an 
advance notice of each scheduled pre­
award conference; and

(5) That the aboye requirements, as 
applicable, be applied when making re­
views of existing construction projects 
in the area concerned.

(b) San Francisco, Calif.; Cleveland, 
Ohio; and St. Louis, Mo., have been des­
ignated as areas requiring the special 
actions as outlined above. Instructions 
and memoranda governing areas which 
subsequently may be designated by OFCC 
will be furnished NASA installations by 
the NASA Contracts Compliance Offi­
cer. NASA installations awarding or ad­
ministering construction contracts, in 
OFCC designated areas will comply with 
the provisions of the applicable OFCC 
memoranda and implementing instruc­
tions. Contracting officers will insure 
that solicitations contain provisons re­
lating to the required preaward confer­
ences and affirmative action programs. 
NASA installations requesting preaward 
compliance reviews will follow the proce­
dures set forth in § 18-12.806-5.

§ 18—1 2 .8 0 8  H earings.

§ 1 8 -1 2 .8 0 8 -1  General.
NASA hearings may be held when ap­

proved by the NASA Contracts Compli­
ance Officer if an apparent act of dis­
crimination, in violation of the contrac­
tual provisions as shown by compliance 
reviews or investigations, is not resolved 
informally by conference, conciliation, 
mediation, persuasion or other means, 
Hearings will be held when:

(a) A contractor or subcontractor who 
has complied with the recommendations 
or orders of the installation, but believes 
such recommendations or orders to be 
erroneous, and requests a hearing 
thereon; or

(b) The NASA Contracts Corppliance 
Officer proposes to debar or suspend a 
contractor or subcontractor, or to ter­
minate a contract or subcontract and the 
contractor or subcontractor requests a 
hearing. .'
§ 18—1 2 .8 0 8 —2 D elegation  o f  hearing 

authority and place o f  hearing.
(a) The NASA Contracts Compliance 

Officer may delegate in writing to any 
individual, individuals or board (herein­
after referred to as the hearing author­
ity) all the authority delegated to him by 
the Administrator, to give notice of hear­
ings, to conduct hearings, and to make 
findings of fact and recommendations 
with respect to determining whether a 
contractor or subcontractor is or has been 
in violation of the contract clause. A 
separate hearing authority will be estab­
lished for each hearing and will remain 
established until completion of the hear­
ing and a report of findings and recom­
mendations has been made to the Admin­
istrator. Each hearing authority may 
adopt its own rules of procedure provided 
they are not inconsistent with this Sub­
part 18-12.8. The place of the hearing will 
be established in the letter or document 
designating the hearing authority. The 
place of hearing will be one which is 
considered convenient to the parties in­
volved. Normally, it will be established as 
an installation meeting the convenience 
criteria.

(b) If the hearing authority is dele­
gated to a board, the board will be com­
posed normally of not more than five 
members and one nonvoting recorder. 
The members will include (1) one mem­
ber experienced in contract manage­
ment; (2) one member trained in law, 
and (3) such other members as may be 
deemed necessary for the particular 
hearing. The letter or document estab­
lishing the board will designate a chair­
man, and will set forth his responsibilities 
and the responsibilities of other members 
of the board.
§ 18—1 2 .8 0 8 —3 N otices and contents.

(a) Whenever a hearing is to be held, 
the hearing authority shall cause a writ­
ten notice to be served upon the contrac­
tor or subcontractor in the manner here­
inafter provided. The notice shall include 
the following items:
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(1) A statement of the time, place, and 
purpose of the hearing, and the authority 
and jurisdiction under which it will be 
held. The statement as to purpose need 
only identify the contract clause, the 
contracts or subcontracts involved, and 
the ultimate facts to be determined. The 
time of the hearing shall not be less than 
10 calendar days after service of the 
notice.

(2) Brief allegations in reasonable de­
tail setting forth the circumstances sur­
rounding the act or acta, of discrimina­
tion, the name(s) of the complainant(s), 
and the approximate date and place of 
each alleged discriminatory act. Such 
allegations need be only sufficient to ap­
prise the contractor or subcontractor 
reasonably of the issues involved in the 
hearing.

(3) A request that the contractor or 
subcontractor answer in writing, the al­
legations of the notice, including in his 
answer such facts or arguments as he 
may wish, and that he attend the hear­
ings to adduce such evidence with respect 
to the alleged discrimination as he may 
desire.

(b) Service shall be made by mailing 
by registered or certified mail, return 
receipt requested, a copy of the notice 
to the contractor or subcontractor.
§ 18—12.808—4  C ontinuances and delays.

The authority to grant continuances 
or to adjourn the hearing shall rest with 
the person presiding at the hearing. Con­
tinuances will only be allowed for the 
most compelling reasons.
§ 1 8 -1 2 .8 0 8 -5  Parties.

The parties to the hearing will be the 
contractor or subcontractor concerned 
with the Government.
§ 18—12.808—6 R epresentation  and hear­

ing assistants.
The parties may be represented at the 

hearing and proceedings incident thereto 
by legal counsel. Upon the appearance of 
record of legal counsel of the contractor 
and subcontractor in the proceedings, 
service of papers as may thereafter be 
required may be made upon such legal 
counsel. The NASA Contracts Compli­
ance Officer will make the necessary 
Physical arrangements for the hearing 
and provide such administrative services, 
including a reporter, secretary or notary, 
as may be required. NASA Headquarters 
offices and field installations shall detail 
such personnel and furnish such other 
assistance for the conduct of the hearing 
as is requested by the NASA Contracts 
Compliance Officer.
§'18—12.8 0 8 —7 Transcript.

Testimony and arguments shall be re­
ported verbatim. The reporter or secre­
tary shall make available to the con­
tactor or subcontractor and to the 
Government transcripts of the proceed­
ings, including all testimony and copies 
°f all documentary exhibits upon the 
Payment of the reasonable costs thereof.
§ 18—12.808—8  Conduct o f  hearings.

Hearings will be as informal as may 
be reasonably appropriate under the cir­

cumstances. Evidence and testimony not 
ordinarily admissible under legal rules 
of evidence may be received subject to 
the discretion of the person presiding at 
the hearing. Immaterial, irrelevant, or 
unduly repetitious evidence shall be ex­
cluded. The parties may stipulate as to 
any facts or testimony. The testimony of 
witnesses shall be under oath and 
witnesses shall be subject to cross- 
examination. The individual presiding at 
the hearing shall make such rulings with 
respect to the conduct of hearings as cir­
cumstances may require to insure the 
orderly and expeditious presentation of 
evidence in a manner fair to the parties 
and consistent with this Subpart 18-12.8 
and requirements of due process of law.
§ 18—1 2 .8 0 8 —9  Depositions'.

Following service of the notice of hear­
ing, depositions may be taken as herein 
provided, and placed in evidence when­
ever the ends of justice will be served 
thereby.

(a) Notice to take. When either party 
desires to take a deposition, unless the 
parties stipulate as to the time when, 
and place where, the deposition is to be 
taken, the name of the officer before 
whom it is to be taken, and the names 
and addresses of the witnesses, the mov­
ing party shall give to the opposite party 
at least 10 days notice of the time when 
and the place where such deposition will 
be taken; the name and address and of­
ficial title of the officer before whom it 
is proposed to take the deposition, and 
the names of the witnesses. A deposi­
tion may be taken either upon written 
interrogatories or upon oral examination, 
as may be specified in the notice. If the 
deposition is to be taken upon written 
interrogatories, copies thereof must ac­
company the notice to take depositions; 
if the opposite party desires to sub­
mit cross-interrogatories, written cross­
interrogatories should be served upon 
the party giving the notice within 5 
workdays from the receipt of the notice 
to take deposition. Notices may be served 
upon the contractor or subcontractor as 
provided in § 18-12.808-3 or upon his 
legal counsel of record. Service upon the 
Government may be made upon the per­
son signing the notice of hearing or the 
Government representative of record. If 
service is made by mail, the mail shall 
be registered or certified and service will 
be complete upon mailing.

(b) Taking depositions. Depositions 
may be taken before and authenticated 
by any officer, authorized by the laws of 
the United States or by the laws of the 
place where the deposition is taken, to 
administer oaths. Witnesses shall be un­
der oath and shall be subject to cross- 
examination as at the hearing. Any ob­
jections to questions shall be noted in 
the deposition and reserved for determi­
nation at the hearing. Each deposition 
shall show the caption of the proceeding, 
the place and date of taking, the names 
of the witnesses, and the party by whom 
called. The officer taking a deposition 
shall enclose the original deposition and 
exhibits, in a sealed packet, with postage 
or other transportation prepaid, and for­
ward the same to the hearing authority.

(c) Use of deposition. Testimony taken 
by deposition will not be considered until 
offered in whole or in part and received 
in evidence. A deposition taken by one 
party may be offered by the opposite 
party.
§ 18—1 2 .8 0 8 —10 A bsence o f  parties.

If the contractor or subcontractor fails 
or refuses to appear, the hearing shall 
proceed upon such evidence as the Gov­
ernment may offer. The unexcused ab­
sence of any party shall not be occasion 
for delay of the hearing.
§ 18—1 2 .8 0 8 —11 A rgum ent.

Within the discretion of the individual 
presiding at the hearing, limited oral ar­
gument may be presented by the parties 
upon the completion of the hearing.
§ 18—1 2 .8 0 8 —12 F indings and recom ­

m endations.
As soon as practicable after comple­

tion of the heating, the hearing authority 
shall make written findings and recom­
mendations with respect to all material 
issues, and shall submit such findings and 
recommendations to the Administrator, 
through the NASA Contracts Compliance 
Officer, for such action as the Adminis­
trator deems appropriate. Reasons for 
the findings will be included at such 
length as may be appropriate.
§ 1 8 —1 2 .8 0 9  Certificates o f  m erit.

(a) A U.S. Government Certificate of 
Merit may be awarded by the Secretary 
of Labor:

(1) On his own initiative, to employ­
ers or employee organizations which are 
or may hereafter be engaged in work 
under Government contracts, if he is sat­
isfied that the personnel and employment 
practices of the employer, or that the 
personnel, training, apprenticeship, 
membership, grievance and representa­
tion, upgrading, and other practices and 
policies of the employee organization 
conform to the purpose and provisions of 
the order; or

(2) Upon the recommendation of the 
Administrator. The recommendation 
should include a statement in sufficient 
detail to inform the Secretary of Labor 
of the basis for the recommended award. 
Whenever an employer or employee or­
ganization has practiced policies and pro­
cedures conforming to the purposes and 
provisions of the order, NASA installa­
tions may make recommendations 
through the NASA Contracts Compliance 
Officer that such employer or employee 
organizations be awarded a Government 
Certificate of Merit.

(b) The Secretary of Labor may at 
any time review the continued entitle­
ment of any employer or employee orga­
nization to a Certificate of Merit, and 
may suspend or revoke the certificate.
§ 18—1 2 .8 1 0  E lim ination  o f  segregated  

facilities.
(a) Policy. It is the Government’s 

policy (as set forth in- Executive Order 
11246, dated September 2 4 ,1 9 6 5 ) that no 
person shall be discriminated against be­
cause of his race, creed, color, or national 
origin in any of the conditions of his em­
ployment with a Government contractor
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or subcontractor. To ensure that this 
policy is followed, the Secretary of Labor, 
by Order No. 169, dated May 9, 1967 (32 
F.R. 7439; 41 CFR Part 60-2), placed 
upon Government contractors an obliga­
tion not only to eliminate any written or 
oral policies and practices they may have 
which require segregation on a basis of 
race, creed, color, or national origin; but 
r." o to ensure that facilities are provided 
for their employees in a manner that 
such segregation cannot result. This ob­
ligation also extends to ensuring that 
their employees are not assigned to per­
form duties at any location under the 
employer’s control where the facilities 
are segregated. Each bidder, offeror, and 
applicant not exempt under § 18-12.803 
and § 18-12.804, shall be required to sub­
mit, as part of his bid or offer, the certi­
fication set forth in § 18-12.802-4(c).

(b) Certification. The following clause 
shall be included in all contracts and 
agreements with applicants for federally 
assisted construction contracts, which 
include the Equal Opportunity clause in 
§ 18-12.802:
Certification of Nonsegregated Facilities 

by Subcontractors and F ederally As­
sisted Construction Contractors (May 
1968)
Prior to  th e  aw ard of any subcontract, or 

federally assisted construction  con trac t o r 
subcon trac t, requ ired  to  con ta in  th e  Equal 
O pportun ity  clause con tained  in  th is  con­
trac t, th e  C ontractor sha ll o b ta in  a  “C erti­
fication  of Nonsegregated Facilities” in  th e  
sam e form  an d  co n ten t as he  was requ ired  to  
su b m it to  th e  G overnm ent. T h is certifica­
tio n  m ay be required  by th e  C ontractor, 
e ith e r for each su b con trac t or for a ll subcon­
tra c ts  during  a  period (i.e., quarterly , sem i­
annually , or a n n u a lly ) .

(c) Sanctions and hearings. The ap­
plication of sanctions and the conduct of 
hearings with respect to maintenance of 
segregated facilities shall be in accord­
ance with § 18-12.806-7 and § 18-12.808 
respectively, except that the OFCC must 
be notified before notice of proposed ter­
mination or cancellation is given to a 
contractor or subcontractor under § 18— 
12.806-7(b), and the approval of the 
OFCC must be obtained before convening 
a hearing under § 18-12.808. The applica­
tion of sanctions and conduct of hearings 
will be administered by the NASA Con­
tracts Compliance Officer.
§ 18—1 2 .8 1 1  A dvising NASA contracts 

com pliance officer o f  potential pro­
gram  delays arising o u t o f  contracts 
equal em ploym ent opportunity  pro- 

' gram  actions.
(a) It is NASA policy to enforce the 

provisions of Executive Order 11246 and 
orders of the Secretary of Labor issued 
pursuant thereto as they apply to Gov­
ernment contracts, and to cooperate with 
the OFCC in such enforcement, includ­
ing, where appropriate, the withholding 
of an award or imposition of sanctions 
set forth in § 18-12.806-7 resulting from 
noncompliance with those orders. How­
ever, should such action seriously and 
adversely affect the NASA mission, e.g., 
when there is evidence that OFCC ac­
tion would result in unacceptable pro­
gram delays or major additional costs,
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the NASA Contracts Compliance Officer 
should be notified immediately so that he 
may assist in resolving the matter. The 
notification to the NASA Contracts Com­
pliance Officer should include the follow­
ing:

(1) Contract Summary.
(1) Contract number, or RFP/IFB 

identification, as applicable;
(ii) Contractor(s) involved;
(iii) Dollar value of contract or pro­

posed award;
(iv) If a preaward action, the dollar 

spread between low bidders;
(v) Date bid or offer expires;
(vi) Time constraints imposed by pro­

gram schedule;
(vii) The space system, equipment, or 

construction project involved; and
(viii) Impact that delay in contract 

placement or imposition of sanctions 
would have on the program, including 
facts bearing upon the seriousness of 
impact.

(2) The exact nature of -the Equal 
Employment Opportunity problem in­
cluding information as to:

(i) Those portions of the contractor’s 
affirmative action program which are 
considered inadequate by NASA and/or 
the OFCC field personnel;

(ii) Difficulties involved in hiring mi­
nority people;

(iii) Specific actions taken, or to be 
taken, by the OFCC in withholding an 
award or imposing sanction; and

(iv) Action taken to date by installa­
tion management to resolve the matter.
Subpart 18—12.9— Nondiscrimination 

Because of Age
§ 18—12.9 0 1  P olicy  regarding nondis­

crim ination  because o f  age. /•
It is the policy of the Executive Branch 

of the Government that: (a) Contractors 
and subcontractors engaged in the per­
formance of Federal contracts shall not, 
in connection with the employment, ad­
vancement, or discharge of employees or 
in connection with the terms, conditions, 
or privileges of their employment, dis­
criminate against persons because of 
their age except upon the basis of a bona 
fide occupational qualification, retire­
ment plan, or statutory requirement; and
(b) Contractors and subcontractors, or 
persons acting on their behalf, shall not 
specify, in solicitations or advertisements 
for employees to work on Government 
contracts, a maximum age limit for such 
employment unless the specified maxi­
mum age limit is based upon a bona fide 
occupational qualification, retirement 
plan, or statutory requirement. This 
policy is stated in Executive Order 
No. 11141 dated February 12, 1964. Any 
complaint regarding a concern’s com­
pliance with the foregoing policy should 
be brought to the attention of the con­
cern by a communication (in writing, if 
appropriate) which states the policy, in­
dicates that the concern’s compliance 
with the policy has been questioned, and 
requests that the concern take any ap­
propriate steps which may be necessary 
to comply with the policy.

Subpart 18—12.10— Service Contrad 
Act of 1965

§ 18—1 2 .1 0 0 0  Scope o f  subpart.
This sutopart sets forth policies and 

procedures for carrying out the provi­
sions of the Service Contract Act of 1965 
(Public Law 89-286, 79 Stat. 1034, 41 
U.S.C. 351) ; the provisions of the Fair 
Labor Standards Act of 1938, as amended 
(29 U.S.C. 201 et seq.), as they pertain 
to service contracts; the implementing 
regulations prescribed in 29 CFR Parts 4 
and 1516; and“instructions issued by the 
Secretary of Labor.
§ 18—1 2 .1 0 0 1  Statutory requirem ents.•

The Service Contract Act of 1965, 
referred to in this subpart &z the “Act”, 
embraces two general requirements wjth 
respect to service contracts entered into 
by Federal agencies:

(a) Regardless of the contract 
amount, no contractor or subcontractor 
holding a Federal service contract shall 
pay any of his employees engaged in such 
work less than the minimum wage spec­
ified in section 6(a) (1) of the Fair Labor 
Standards Act of 1938, as amended (29 
U.S.C. 201 et seq.) ; and

(b) Federal service contracts in excess 
of $2,500 shall contain the provisions re­
quired by the Act with respect to such 
matters as minimum wages, including 
fringe benefits, to be paid the various 
classes of service employees engaged in 
the performance of the contract, safe 
and sanitary working conditions, and 
notification to employees of the compen­
sation required under the Act.
§ 18—1 2 .1 0 0 2  A pplicability .
§ 1 8 -1 2 .1 0 0 2 -1  G eneral.

Subject to statutory exemptions or 
administrative exemptions by the Secre­
tary of Labor under section 4(b) of the 
Act;

(a) The requirement set forth in § 18- 
12.1001(a) applies to any contract with- 
the Federal Government, the principal 
purpose of which is to furnish services 
through the use of service employees (as 
definéd in § 18-12.1002-3) ; and

(b) The requirement set forth in § 18- 
12.1001(b) applies to every contract (and 
any bid specification therefor) entered 
into by the Federal Government in ex­
cess of $2,500 whether negotiated or ad­
vertised, the principal purpose of which 
is to furnish services through the use 
of service employees (as defined in § 18- 
12.1002-3).
§ 18—1 2 .1 0 0 2 —2 G eographical coverage 

o f  the Act.
(a) Inside the United States, the Act 

is applicable to all service contracts ir­
respective of amount.

(b) Outside the United States, the Act 
is applicable to service contracts under 
$2,500. However, the regulations of the 
Secretary of Labor (see 29 CFR 4.6 (m) 
and 4.7) have exempted such contracts 
from the provisions of the Act.

(c) When used in a geographical 
sense, the term “United States” is de­
fined in the Act to include any State
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of the United States, the District of Co­
lumbia, Puerto Rico, the Virgin Islands, 
Outer Continental Shelf Lands as de­
fined in the Outer Continental Shelf 
Lands Act, American Samoa, Guam, 
Wake Island, Eniwetok Atoll, Kwajalein 
Atoll, Johnston Island, but shall not in­
clude any other territory under the jur­
isdiction of the United States or any U.S. 
base or possession within a foreign 
country.
§ 18—12.1 0 0 2 —3 Service em ployee.

(a) Definition of service employees. 
As defined in the Act, the term “service 
employee” means guards, watchmen, 
and any person engaged in a recognized 
trade or craft, or other skilled mechani­
cal craft, or in unskilled, semiskilled, or 
skilled manual labor occupations; and 
any other employee including a foreman 
or supervisor in a position having trade, 
craft, or laboring experience as the para­
mount requirement; and shall include all 
such persons regardless of any contrac­
tual relationship that may be alleged to 
exist between a contractor or subcon­
tractor and such persons.

(b) Types of covered service contracts 
illustrated. Types of contracts, the prin­
cipal purpose of which is to furnish serv­
ices through the use of service employees, 
are too numerous and varied to permit 
an exhaustive listing. The following list 
is illustrative, however, of the types of 
services called for by such contracts that 
have been found to come within the cov­
erage of the Act.

(1) Aerial spraying.
(2) Aerial reconnaissance for fire de­

tection.
(3) Ambulance service.
(4) Cafeteria and food service.
(5) Chemical testing and analysis.
(6) Clothing alteration and repair.
(7) Custodial and janitorial services.
(8) Drafting' and illustrating.
(9) Electronic equipment maintenance 

and operation.
(10) Plight training.
(11) Forest firefighting.
(12) Geological field surveys.
(13) Grounds maintenance.

. (14) Guard or watchman service.
(15) Landscaping (other than part of 

construction).
(16) Laundry and dry cleaning.
(17) Linen supply service.
(18) Lodging and meals.
(19) Mail hauling.
(20) Maintenance and repair of motor 

equipment.
(21) Maintenance and repair of office 

equipment.
(22) Miscellaneous housekeeping.
(23) Mortuary services.
(24) Motor pool operation.
(25) Packing and crating.
(26) Parking services.
(27) Snow removal.
(28) Stenographic reporting.
(29) Support services at installations.
(30) Taxicab services.
(31) Tire and tube repairs.
(32) Transporting property or person­

nel.

(33) Trash and garbage removal.
(34) Warehousing or storage.

§ 18—1 2 .1 0 0 2 —50  Statutory exem ptions.
Each of the following transactions is 

exempted from the Service Contract Act 
of 1965 by the terms thereof :

(a) Contracts for construction or re­
pair. Any contract of the United States 
for construction, alteration, and/or re­
pair, including painting and decorating 
of public buildings or public works;

(b) Work under the Walsh-Healey 
Public Contracts Act. Any work required 
to be done in accordance with the provi­
sions of the Walsh-Healey Public Con­
tracts Act (49 Stat. 2036) ;

(c) Contracts for the carriage of 
freight or personnel. Any contract for 
the carriage of freight or personnel by 
vessel, airplane, bus, truck, express, rail­
way line or oil or gas pipeline where pub­
lished tariff rates are in effect;

(d) Contracts for communication serv­
ices. Any contract for the furnishing of 
services by radio, telephone, telegraph, 
or cable companies, subject to the Com­
munications Act of 1934;

(e) Contracts for public utility serv­
ices. Any contract for public utility serv­
ices, including electric light and power, 
water, steam, and gas;

(f) Employment contracts. Any em­
ployment contract providing for direct 
services to a Federal agency by an indi­
vidual or individuals; and

(g) Operation of postal contract sta­
tions. Any contract with the Post Office 
Department, the principal purpose of 
which is the operation of postal contract 
stations.
§ 18—1 2 .1 0 0 2 —51 Adm inistrative lim ita­

tions, variations, tolerances, and ex ­
em ptions.

The Secretary of Labor may, under the 
Act, provide such reasonable limitations 
and may make such rules and regula­
tions allowing reasonable variations, tol­
erances, and exemptions to and from any 
or all provisions of the Act as he may find 
necessary and proper in the public inter­
est or to avoid serious impairment of the 
conduct of Government business.
§ 18—1 2 .1 0 0 3  D epartm ent o f  Labor reg­

ulations.
Pursuant to the Service Contract Act 

of 1965, the Department of Labor has 
issued Parts 4 and 1516, and Part 6, Title 
29, Code of Federal Regulations, pro­
viding for the administration and en­
forcement of the Act. The regulations 
include coverage of the'following mat­
ters relating to the requirements of the 
Act:

(a) Service contract labor standards 
provisions and procedures (Subpart A, 
Part 4 (29 CFR) ) ;

(b) Equivalents of determined fringe 
benefits (Subpart B, Part 4 (29 CFR) ) ;

(c) Application of the Service Con­
tract Act of 1965 (rulings and interpreta­
tions) (Subpart C, Part 4 (29 CFR) ) ;

(d) Safe and sanitary working condi­
tions (Part 1515 of Title 29, CFR) ; and

(e) Rules of practice for administra­
tive proceedings enforcing service con­
tract labor standards (Part 6 of Title 29, 
CFR).
§ 1 8 —1 2 .1 0 0 4  Contract clauses.

(a) Clause for Federal service con­
tracts in excess of $2,500. Procurement 
offices (except as provided in § 18-12.- 
1002-50 and § 18-12.1002-51) shall in­
clude the following clause in all invita­
tions for bids and requests for proposals 
which may result in contracts in excess of 
$2,500 and in contracts in excess of 
$2,500 (including any transaction for an 
indefinite amount unless the procure­
ment office has knowledge that it will not 
exceed $2,500) where the principal pur­
pose of the contract is to furnish serv­
ices in the United States through the 
use of service employees:

Service Contract Act Of  1965 (July 1970)
T his con tract, to  th e  ex ten t th a t  i t  is of 

th e  character to  w hich th e  Service C ontract 
Act of 1965 (Public Law 89-286, 41 U.S.C. 
351-357) applies, is su b ject to  th e  following 
provisions and  to  all o ther applicable p ro­
visions of th e  Act and  th e  regu lations of 
th e  Secretary of Labor th ereu n d er (29 CFR 
P arts  4 and  1516).

(a) C om pensation. Each service employee 
employed in  th e  perform ance of th is  con­
tra c t  by th e  C ontractor or any subcon trac to r 
shall be paid  n o t less th a n  th e  m in im um  
m onetary  wage and  shall be fu rn ished  fringe 
benefits in  accordance w ith  th e  wages and  
fringe benefits determ ined by th e  Secretary 
of Labor or h is au tho rized  representative, 
as specified in  any a tta ch m en t to  th is  con­
trac t. I f  th ere  is such an  a tta ch m en t, any 
class of service employees w hich is n o t l is t­
ed there in , b u t  w hich is to  be employed u n ­
der th is  con tract, shall be classified by th e  
C ontractor so as to  provide a reasonable re ­
la tionsh ip  betw een such  classifications and  
those  listed  m  th e  a tta ch m en t, and  shall be 
paid such m onetary  wages and  fu rn ished  
such fringe benefits as are determ ined by 
agreem ent of th e  in te rested  parties, who 
shall be deem ed to  be th e  con tracting  agen­
cy, th e  C ontractor, and  th e  employees who 
will perform  on th e  co n trac t or th e ir  rep ­
resentatives. If  th e  in te rested  parties do n o t 
agree on a  classification or reclassification 
w hich is, in  fact, conform able, th e  Con­
trac tin g  Officer shall subm it th e  question , 
together w ith  h is recom m endation, to  th e  
A dm inistra tor of th e  Wage and  H our and  
Public C ontracts Divisions, D epartm ent of 
Labor, or h is au thorized  representative for 
final determ ination . F ailu re  to  pay such 
employees th e  com pensation agreed up o n  
by th e  in te rested  parties or finally de te r­
m ined by th e  A dm inistra tor or h is au th o r­
ized representative  shall be v iolation of th is  
con tract. No employee engaged in  perform ­
ing work on  th is  co n trac t shall in  any event

• be paid  less th a n  th e  m in im um  wage speci­
fied un d er section 6 (a )(1 ) of th e  Fa ir La- 
foor S tandards Act of 1938, as am ended 
($1.60 per h o u r) .

(b) Obligation to  fu rn ish  fringe benefits. 
The C ontractor or subcontrac tor m ay dis­
charge th e  obligation to  fu rn ish  fringe bene­
fits specified in  th e  a tta ch m en t or de te r­
m ined conform able th ere to  by fu rn ish in g  
any equivalent com binations of fringe bene­
fits, or by m aking equiva len t or differential 
paym ents in  cash, p u rsu a n t to  applicable 
ru les of th e  A dm inistra tor of th e  Wage and  
H our and  Public  C ontracts Division, De­
p a rtm en t of Labor (Subpart B of P a rt  4 
(29 C F R )).
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(c) M inim um  wage. I n  th e  absence of a 

m in im um  wage a ttach m en t for th is  con tract, 
n e ith e r th e  C ontractor no r any subcon trac to r 
u n d er th is  co n tract sh a ll pay any o f h is 
employees perform ing work u n d er th e  con­
tra c t  (regardless of w hether they  are service 
employees) less th a n  th e  m in im u m  wage 
specified by section 6(a) (1) of th e  Fair Labor 
S tandards Act of 1938 ($1.60 per h o u r ) . How- 

~ever, in  cases where section 6(e) (2) of th e  
Fair Labor S tandards Act of 1938 is applica­
ble, th e  ra tes specified th ere in  will apply. 
N othing in  th is  provision shall relieve th e  
C ontractor or any subcontractor of any o ther 
obligation under law or co n trac t for th e  p ay ­
m en t of a  h igher wage to  any employee.

(d) N otification to  employees. The Con­
trac to r and any subcontractor un d er th is  
co n tract shall no tify  each service employee 
com m encing work on  th is  co n trac t of th e  
m in im um  m onetary  wage and  any fringe 
benefits requ ired  to  be paid  p u rsu a n t to  th is  
con tract, or shall post a  notice of such  wages 
and  benefits in  a p rom inen t and  accessible 
place a t  th e  worksite, using  such poster as 
m ay be provided by th e  D epartm ent of Labor.

(e) Safe and sanitary working conditions. 
The C ontractor or subcon trac to r shall n o t 
perm it any p a r t of th e  services called for by 
th is  con tract to  be perform ed in  buildings 
or surroundings or u nder working conditions 
provided by or u nder th e  contro l or super­
vision of th e  C ontractor or subcontractor 
w hich are u n san ita ry  or hazardous or danger­
ous to  th e  h ea lth  or safety  of service em ­
ployees engaged to  fu rn ish  these services. Ex­
cep t insofar as a noncom pliance can  be ju s t i ­
fied as provided in  section 1516.1(c) of T itle  
29 CFR, th is  will require com pliance w ith  
th e  applicable standards, specifications, and 
codes developed and  published by th e  U.S. 
D epartm ent of Labor, any o th er agency of th e  
U nited  States, and  any nationally  recognized 
professional organization  such as, w ithou t 
lim ita tion , th e  following:
N ational B ureau of S tandards, U.S. D epart­

m en t of Commerce.
Public H ealth  Service, U.S. D epartm ent of 

H ealth , Education, and  W elfare.
B ureau of Mines, U.S. D epartm ent of th e  In ­

terior.
Am erican N ational S tandards In s titu te , Inc. 

(U nited S ta tes of America S tandards In s ti­
tu te )  .

N ational Fire P rotection  Association. 
American Society of M echanical Engineers. 
American Society for Testing  and M aterials. 
Am erican Conference of G overnm ental I n ­

du stria l Hygienists.
In fo rm ation  as to  th e  la te s t standard^, 

specifications, and  codes applicable to  th e  
co n tract is available a t  th e  office of th e  D i­
rector of th e  B ureau of Labor S tandards, U.S. 
D epartm ent of Labor, Railway Labor B uild­
ing, 400 F irs t S treet NW„ W ashington, DC 
20212, or a t  any of th e  regional offices of th e  
B ureau of Labor S tandards as follows:

(1) N orth A tlantic  Region, 341 N in th  Ave­
nue, Room 920, New York, NY 10001 (Con­
necticu t, Maine, M assachusetts, New H am p­
shire, New York, Rhode Island, V erm ont, New 
jersey , and  P uerto  R ico ).

(2) Middle A tlantic  Region, Room 410, 
Penn  Square Building, Ju n ip e r and  F ilbert 
Streets, Philadelphia, PA 19107 (Delaware, 
D istrict of Columbia, M aryland, J io rth  Caro­
lina, Pennsylvania,'V irg in ia, and  W est Vir­
ginia) .

(3) Sou th  A tlantic  Region, 1371 Peachtree 
S treet NE., Suite 723, A tlanta , GA 30309 
(Alabama, Florida, Georgia, Mississippi, 
South  Carolina, and  T ennessee).

(4) G reat Lakes Region, 848 Federal Office 
Building, 219 S o u th  Dearborn S treet, Chicago, 
IL  60604 (Illinois, Ind iana , K entucky, Michi­
gan, M innesota, Ohio, and  W isconsin).

(5) M id-W estern Region, 1906 Federal 
Office Building, 911 W alnut Street, Kansas 
City, MO 64106 (Colorado, Idaho, Iowa, K an ­
sas, Missouri, M ontana, Nebraska, N orth 
Dakota, South  Dakota, U tah, and W yom ing).

(6) W estern G ulf Region, 411 N orth Akard 
S treet, Room 601, Dallas, TX 75201 (Arkan­
sas, Louisiana, New Mexico, Oklahoma, and  
T ex as;.

(7) Pacific Region, 10353 Federal Building, 
450 Golden Gate Avenue, Box 36017, San 
Francisco, CA 94102 (Alaska, Arizona, Cali­
fornia, Hawaii, Nevada, Oregon, W ashington, 
and  G u am ).

(f) Records. The C ontractor and each su b ­
contractor perform ing work su b jec t to  th e  
Act shall m ake and  m ain ta in  for 3 years from  
th e  com pletion of th e  work, th e  records con­
ta in in g  th e  in form ation  specified below for 
each employee sub ject to  th e  Act and  shall 
m ake th em  available for inspection  and 
tran scrip tio n  by au thorized  representatives 
of th e  A dm inistrator of th e  Wage and  Hour 
and  Public C ontracts Divisions, U.S. D epart­
m en t of Labor.

(1) His nam e an d  address.
(2) His work classification or classifica­

tions, ra te  or ra tes of m onetary  wages and  
fringe benefits provided, ra te  or ra tes of 
fringe benefit paym ents in  lieu  thereof, and  
to ta l daily and  weekly com pensation.

(3) His daily and  weekly hours so worked.
(4) Any deductions, rebates, or refunds 

from  his to ta l daily or weekly com pensation.
(5) A lis t of m onetary  wages and  fringe 

benefits for those classes of service employees 
n o t included in  th e  m in im um  wage a tta c h ­
m en t to  th is  con tract, b u t for w hich such 
wage ra tes or fringe benefits have been d e te r­
m ined by th e  in terested  parties or by th e  
A dm inistra tor of th e  Wage and  Hour and  
Public C ontracts Divisions, D epartm ent of 
Labor, or his au thorized  representative p u r­
su a n t to  th e  labor standards in  paragraph 
(a) of th is  clause. A copy of th e  report 
required  by paragraph  (j ) o f th is  clause shall 
be deemed to  be such a list.

(g) W ithholding o f paym ents and term i­
na tion  o f contract. The C ontracting  Officer 
shall w ithhold  or cause to  be w ithheld  from  
th e  G overnm ent Prim e C ontractor u nder th is  
or any o th er G overnm ent con tract w ith  th e  
Prim e C ontractor such  sum s as he, or a n  
appropria te  officer of th e  Labor D epartm ent, 
decides m ay be necessary to  pay underpaid  
employees. Additionally, any failure to  com­
ply w ith  th e  requ irem ents of th is  clause 
re la tin g  to  th e  Service C ontract Act of 1065 
m ay be grounds for te rm in atio n  of th e  r ig h t 
to  proceed w ith  th e  co n trac t work. In  such 
event, th e  G overnm ent m ay en te r in to  o ther 
con tracts or arrangem ents for com pletion 
of th e  work, charging th e  C ontractor in  de­
fa u lt  w ith  any additional cost.

(h) Subcontractors. The C ontractor agrees 
to  in se rt th e  paragraphs of th is  clause re la t­
ing to  th e  Service C ontract Act of 1965 in  all 
subcontracts. T he te rm  “C ontractor” as used 
in  these paragraphs in  any subcontracts, shall 
be deem ed to  refer to  th e  subcontractor, 
except in  th e  te rm  “G overnm ent Prim e 
C ontractor.”

(i) Service employee. As used in  th is  clause 
re la ting  to  th e  Service C ontract Act of 1965, 
th e  te rm  “service employee” m eans guards, 
w atchm en, and  any person engaged in  a 
recognized trad e  or craft, or o ther skilled 
m echanical craft, or in  unskilled, semiskilled, 
or skilled m anual labor occupations; and  
any o ther employee includ ing  a  forem an or 
supervisor in  a position having trade, c raft, 
or laboring experience as th e  param oun t 
requirem ent; and  shall include all such  per­
sons regardless of any co n tractu a l re la tio n ­
ship th a t  m ay be alleged to  exist betw een a 
C ontractor or subcon trac to r an d  such 
persons.

(j) Contractor’s report. I f  there  is a wage 
determ ination  a ttach m en t to  th is  contract 
and  one o f m ore classes of service employees 
w hich are n o t listed  thereon  are to  be em­
ployed u nder th e  con tract, th e  Contractor 
shall report to  th e  C ontracting  Officer the 
m onetary  wages- to  be paid  and  th e  fringe 
benefits to  be provided each such class of 
service employee. S uch .rep o rt shall be made 
prom ptly  as soon as such com pensation has 
been determ ined as provided in  paragraph 
(a) of th is  clause.

(k) Regulations incorpora tedhy reference. 
All in te rp re ta tio n s of th e  Service Contract 
Act of 1965 expressed in  S ubpart C of Part 
4 (29 GFR) are hereby incorporated by 
reference in  th is  con tract.

( l)  Exem ptions. This clause shall not ap­
ply to  th e  following:

(1) Any co n tract of th e  U nited  States or 
D istrict of Colum bia for construction , altera­
tio n  a n d /o r repair, including pain ting  and 
decorating of public  buildings or public 
works;

(2) Any work required to  be done in ac­
cordance w ith  th e  provisions of th e  Walsh- 
Healey Public  C ontracts Act (49 S tat. 2036; 
41 U.S.C. 35-45);

(3) Any con tract for th e  carriage of freight 
or personnel by vessel, airplane, bus, truck, 
express, railway line, or oil or gas pipeline 
where published tariff ra tes  are in  effect, or 
where such carriage is sub ject to  rates 
covered by section 22 of th e  Interstate 
Commerce Act;

(4) Any co n tract for th e  furnishing of 
services by radio, telephone, telegraph, or 
cable companies, sub ject to  th e  Communica­
tions Act of 1934;

(5) Any contract for public  u tility  services, 
including electric lig h t and  power, water, 
steam , and  gas;

(6) Any em ploym ent co n trac t providing 
for d irect services to  a Federal agency by an 
individual or individuals;

(7) Any co n tract w ith  th e  Post Office De­
p artm en t, th e  principal purpose of which is 
th e  operation  of postal con tract stations;

(8) Any services to  be fu rn ished  outside 
the^U nited  States. For geographic purposes, 
th e  "U nited .S ta tes” is defined in  section 
8(d) of th e  Service C ontract Act to  include 
any S ta te  of th e  U nited S tates, th e  District 
of Columbia, Puerto  Rico, th e  Virgin Islands, 
O uter C ontinen tal Shelf Lands, as defined 
in  th e  O uter C ontinen tal Shelf Lands Act, 
American Samoa, Guam , Wake Island, Eniwe- 
tok  Atoll, Kwejalein Atoll, Jo hnston  Island; 
I t  does n o t include any o ther territory  under 
th e  ju risd ic tion  of th e  U nited S tates or any 
U.S. base or possession w ith in  a foreign 
country.

(9) Any of th e  following contracts ex­
em pted from  all provisions of th e  Service 
C ontract Act of 1965, p u rsu a n t to  section 
4(b) of th e  Act, w hich exem ptions the  Sec­
re ta ry  of Labor hereby finds necessary and 
proper in  th e  public  in te res t or to  avoid 
serious im pairm ent of th e  conduct of Gov­
ern m en t business: C ontracts entered into by 
th e  U nited  S ta tes w ith  comm on carriers for 
th e  carriage of m ail by rail, a ir (except air 
s ta r  ro u te s ) , bus, and  ocean vessel, where 
such carriage is perform ed on Tegularly 
scheduled ru n s  of th e  tra ins, airplanes, 
buses, and  vessels over regularly  established 
rou tes and  accounts for an  insubstantial 
po rtion  of th e  revenue therefrom .

(m ) Special' employees. N oth withstanding 
any of th e  provisions in  paragraphs (a) 
th ro u g h  (k) of th is  clause, th e  following 
employees m ay be employed in  accordance 
w ith  th e  following variations, tolerances, 
and  exem ptions, w hich th e  Secretary o 
Labor hereby finds p u rsu a n t to  section 4(b) 
of th e  Act to  be necessary and  proper in  tn
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public in te res t or to  avoid serious im pair­
ment of th e  conduct of G overnm ent 
business:

(1) (i) Apprentices, studen t-learn e rs , an d  
workers whose earn ing  capacity  is im paired  
by age, physical, or m enta l deficiency or in ­
jury m ay be employed a t  wages lower th a n  
the m inim um  wages otherw ise required  by 
section 2 (a )(1 )  or 2(b) (1) of th e  Service 
Contract Act of 1965, w ith o u t d im inishing 
any fringe benefits or cash paym ents in  lieu 
thereof requ ired  u n d er section  2 (a )(2 ) of 
that Act, in  accordance w ith  th e  procedures 
prescribed for th e  em ploym ent of apprentices, 
student-learners, handicapped persons, and  
handicapped clients o f ‘sheltered  workshops 
under section 14 of th e  Pair Labor S tandards 
Act of 1938, in  th e  regu lations issued by th e  
Administrator of th e  Wage an d  Hour and  
Public C ontracts Division of th e  D epartm ent 
of Labor (Parts 520, 521, 524, and  525 of 
29 CFR),

(ii) T he A dm inistra tor will issue certifi­
cates u nder th e  Service C ontract Act of 1965 
for th e  em ploym ent of apprentices, s tu d en t-  
learners, handicapped persons, or h a n d i­
capped c lients of sheltered  workshops n o t 
subject to  th e  Fa ir Labor S tandards Act of 
1938, or sub ject to  different m in im um  rates 
of pay u n d er th e  two acts, au tho rizing  appro­
priate ra tes of m inim u m  wages (b u t w ithou t 
(»hangin g requ irem en ts concerning fringe 
benefits or supplem entary  cash paym ents in  
lieu th e re o f) , applying procedures prescribed 
by th e  applicable regu lations issued u nder 
the Pair Labor S tandards Act of 1938 (Parts 
520, 521, 524, and  525 of 29 C FR ).

(iii) T he A dm inistrator will also w ithdraw , 
annul, or cancel such  certificates in  accord­
ance w ith  th e  regu lations in  P arts  525 and 
528 of T itle  29 of th e  Code of Federal 
Regulations.

(2) An employee engaged in  an  occupa­
tion in  w hich he  custom arily  and  regularly  
receives m ore th a n  $20 a m o n th  in  tip s  m ay 
have th e  am o u n t of h is tip s  credited by his 
employer against th e  m in im um  wage re ­
quired by section 2(a) (1) or section 2 (b )(1 ) 
of the Act, in  accordance w ith  th e  regu la­
tions in  P a rt 531 of 29 CFR: Provided, how ­
ever, T h at th e  am o u n t of such cred it may 
not exceed 80 cents per hour.

(b) Clause for Federal service con­
tracts not in excess of $2,500. Procure­
ment offices (except as provided in §§ 18- 
12.1002-2, 18-12.1002-50 and 18-12.1002- 
51) shall include the following clause 
in every contract not in excess of $2,500, 
which has as its principle purpose the 
furnishing of sendees through the use 
of service employees:

Service Contract Act o r  1965 ( J uly 1970)
Except to  th e  ex ten t th a t  an  exem ption, 

variation, or tolerance would apply p u rsu a n t 
to 29 CFR 4.6 if  th is  were a con trac t in  ex­
cess of $2,500, th e  C ontractor and  any su b ­
contractor hereunder shall pay a ll of h is 
employees engaged in  perform ing work on 
the con tract n o t less th a n  th e  m in im um  wage 
specified u n d e r section 6(a) (1) of th e  F a ir 
Labor S tandards Act of 1938, as am ended 
($1.60 per h o u r) . However, in  cases where 
section 6(e) (2) of th e  Fa ir Labor S tandards 
Act of 1938 is applicable, th e  ra tes specified 
therein will apply. All regu lations and  in ­
terpretations of th e  Service C ontrac t Act 
of 1965 expressed in  29 CFR P a rt 4 are hereby 
incorporated by reference in  th is  con tract.

(c) Basic ordering agreements and 
blanket purchase agreements. In the case 
of the basic ordering agreement or 
blanket purchase agreement, the amount 
thereof for purposes of paragraphs (a) 
and (b) of this section, shall be the

aggregate amount of all orders estimated 
to be placed thereunder for 1 year after 
the effective date of the agreement. If 
a basic ordering agreement continues or 
is extended, such estimate shall be made 
annually for each year after the first 
and the agreement modified accordingly.

(d) Linen supply service clauses. (1) 
In contracts for linen supply services 
containing the clause in paragraph (a) 
of this section, (i.e., contracts in excess of 
$2,500) insert the following clause: 
Lin en  Supply Service Contracts (July 1970)

In  th e  absence of a wage d e te rm ination  
issue u n d e r th e  Service C ontract Act specify­
ing  a h igher ra te , th e  special m in im um  wage 
provisions of section 6(e) (2) of th e  Fa ir 
Labor S tandards Act fo r lin en  supply service 
co n tracts en tered  in to  w ith  th e  U nited  S ta tes 
G overnm ent on or a fte r February  1, 1967, 
shaU apply to  all employees (except those 
qualify ing  fo r th e  m in im um  wage and  over­
tim e exem ption un d er section  13 (a)(1 ) of 
th e  Fa ir Labor S tandards Act in  a n  estab ­
lish m en t providing such lin en  supply serv­
ices. Such employees m u st be paid  n o t less 
th a n  $1.15 per h o u r as of February  1, 1968, 
w ith  ann u al increm ents of 15 cen ts per hour, 
as of February  1 each year, increasing to  a 
m in im um  ra te  of $1.60 per h o u r as of Feb- 
uary  1, 1971. However, if  m ore th a n  50 per 
cen tum  of th e  gross a n n u a l dollar volume of 
sales m ade or business done by a n  estab ­
lishm en t is derived from  providing lin en  
supply services u n d er con tracts or subcon­
trac ts  w ith  th e  U nited  S tates, all employees 
in  th e  estab lishm ent (o ther th a n  employees 
qualifying fo r th e  m in im um  wage and  over­
tim e exem ption u n d e r section 13(a) (1) of 
th e  Fa ir Labor S tandards Act) m u st be paid  
a t  least $1.60 per h o u r as of February  1, 
1968.

(2) In contracts for linen supply serv­
ices containing the clause in paragraph
(b) of this section (i.e., contracts for 
$2,500 or less), insert the following 
clause:

Lin en  Supply Service Contracts 
(July 1970)

The special m in im um  wage provisions of 
section 6(e) (2) of th e  Fa ir Labor S tandards 
Act for linen  supply service con tracts en tered  
in to  w ith  th e  U.S. • G overnm ent on  or a fte r 
February  1, 1967, shall apply to  a ll em ­
ployees (except those  qualifying fo r th e  m in i­
m um  wage and  overtim e exem ption un d er 
section 13(a) (1) of th e  F a ir Labor S tan d ­
ards Act) in  a n  estab lishm en t providing such 
lin en  supply services. Such employees m u st 
be paid  n o t less th a n  $1.15 per h o u r as of 
February  1, 1968, w ith  an n u al increm ents of 
15 cen ts per hour, as of February  1 of each 
year, increasing to  a  m in im um  ra te  of $1.60 
per h o u r as of February  1, 1971. However, 
if  more th a n  50 per cen tu m  of th e  gross 
an n u al dollar volume of sales m ade o r bu si­
ness done by an  estab lishm en t is derived 
from  providing lin en  supply services u n d er 
co n tracts or subcon trac ts w ith  th e  U nited  
S tates, all employees in  th e  estab lishm ent 
(o ther th a n  employees qualify ing  fo r th e  
m in im um  wage and  overtim e exem ption 
un d er section  13 (a) (2) of th e  F a ir Labor 
S tandards Act) m u st be paid  a t  least $1.60 
per h o u r as of February  1, 1968.

(e) Price adjustment clause. In a serv­
ice contract with an option to renew 
which contains the clause in paragraph
(a) of this section, insert the “Pair La­
bor Standards Act and Service Contract 
Act—Price Adjustment” clause set forth 
in § 18-12.1050-2(b).

6969
§ 18—1 2 .1 0 0 5  A dm inistration and en ­

forcem ent.
§ 18—1 2 .1 0 0 5 —1 R esponsib ilities o f  D e­

partm ent o f  Labor.
The Secretary of Labor is authorized 

and directed to administer and enforce 
the provisions of the Act, to make rules 
and regulations, issue orders, make deci­
sions, and take other appropriate action 
under the Act.
§ 18—1 2 .1 0 0 5 —2 N otice o f  in tention  to  

m ake a service contract.
(a) Prior to the issuance of any invi­

tation for bids or request for proposals, 
or the commencement of negotiations for 
any contract exceeding $2,500 which may 
be subject to the Act (or for any contract 
for an indefinite amount, unless the con­
tracting officer has definite knowledge 
that it will not exceed $2,500 in any 
event), the contracting officer shall file 
Standard Form 98, “Notice of Intention 
To Make a Service Contract and Re­
sponse to Notice,” together with all avail­
able payroll data, with the Administra­
tor, Wage and Hour and Public Contracts 
Division, Department of Labor, through 
the Labor Relations Office, NASA Head­
quarters (Code KL). Such notice shall be 
filed in time to reach the Labor Relations 
Office (Code KL) not less than 33 days 
prior to the issuance of any invitation 
for bids, request for proposals, or the 
commencement of negotiations. The back 
of Standard Form 98 contains instruc­
tions for its completion. Whenever the 
detailed information requested is not 
readily available, such pertinent general 
information as is available should be pro­
vided. For example, if meaningful esti­
mates of the number of service employees 
in various classes to be used in the con­
tract cannot be made, estimates of the 
total number of employees or of the num­
ber falling within the categories enu­
merated in § 18-12.1002-3 (a) should be 
supplied, if practical. The original and 
four copies of the completed form to­
gether with any attachments shall be 
forwarded as indicated above. The “Re­
sponse” portion of the original of the 
form will be completed by the Wage and 
Hour and Public Contracts Division and 
returned directly to the procurement 
office, advising that office of any deter­
mination of minimum monetary wage 
and fringe benefits applicable to the con­
tract. Supplies of Standard Fonh 98 are 
available in all GSA supply depots under 
stock No. 7540-926-8972.

(b) If exceptional circumstances pre­
vent the filing of the notice of intention 
by the time required in paragraph (a) 
above, the notice shall be submitted to 
the Administrator, Wage and Hour and 
Public Contracts Division, Department of 
Labor through the Labor Relations Office, 
NASA Headquarters (Code KL), as soon 
as practicable with a detailed explana­
tion of the special circumstances which 
prevented timely submission.
§ 18—1 2 .1 0 0 5 —3 Contract m in im um  wage 

determ inations and  fr in g e  benefit  
specification .

(a) Prior to award. The invitation for 
bids or request for proposals actually
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issued, as well as any contract entered 
into, in excess of $2,500, shall contain an 
attachment setting forth the minimum 
wages and fringe benefits specified in any 
applicable currently effective determina­
tion, including any expressed in any 
document referred to in subparagraphs
(1) and (2) of this paragraph:

(1) Any written communication from 
the Administrator, Wage and Hour and 
Public Contracts Division, Department 
of Labor, responsive to the notice re­
quired by § 18-12.1005-2 (a) ; however, 
such communications received by the 
Federal agency later than 10 days before 
the opening of bids or the date estab­
lished for the initial receipt of proposals 
shall not be effective except where the 
agency finds that there is a reasonable 
time to notify bidders or offerors thereof;

(2) Any revision of the wage deter­
mination prior to the award of the con­
tract or contracts; however, revisions re­
ceived by the Federal agency later than 
10 days before the opening of bids or the 
date established for the initial receipt 
of proposals shall not be effective except 
where the agency finds that there is a 
reasonable time to notify bidders or of­
ferors of the revision.
(See § 18-12.1005-51 regarding the ab­
sence of wage and fringe benefit deter­
minations.)

(b) Subsequent to award. If a required 
wage determination is not included in 
the solicitation or contract (either be­
cause the notice required by § 18- 
12.1005-2 is not filed or is not filed in the 
time provided by § 18-12.1005-2(a)), 
and if the contracting officer re­
ceives a wage determination from the 
Department of Labor within 30 days of 
the late filing of the notice or the dis­
covery by the Department of Labor of 
the failure to include a wage determina­
tion required by this Part 18-12—

(1) The contracting officer shall at­
tempt to negotiate a bilateral modifica­
tion to:

(1) Incorporate the Service Contract 
Act Clause in § 18-12.1004(a), if not pre-, 
viously included;

(ii) Incorporate the wage determina­
tion which shall be effective as of the 
date of issuance unless otherwise speci­
fied; and

(iii) Equitably adjust the contract 
price to compensate for any increased 
cost of performance under the contract 
caused by the wage determination.

(2) If the contracting officer is unable 
to negotiate a contract modification in­
corporating the wage determination, he 
shall document the contract file to show 
the efforts made.

(3) In the event the contracting officer 
questions the applicability of the Service 
Contract Act to the contract, he shall 
forward the matter for resolution to the 
Labor Relations Office, NASA Headquar­
ters (Code KL). If that office determines 
that the Service Contract Act is not ap­
plicable to the contract, it shall advise 
the Department of Labor of the basis 
for the determination of inapplicability. 
No further action need be taken on the 
wage determination by the contracting 
officer in the absence of a determination
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by the Secretary of Labor that the con­
tract is subject to the Act.
§ 18—1 2 .1 0 0 5 —4  A d d i t io n a l  classifica­

tions (con form ab le  rates).'
Where any classes of service employees 

which are to be engaged in the perform­
ance of the contract are not listed in 
the wage and fringe benefit determina­
tion attached to the contract (see para­
graph (a) of the clause in § 18-12.1004
(a)), such employees shall be classified 
by the contractor so as to bear a reason­
able relationship to the classification 
listed in the determination. The wages 
paid and the fringe benefits provided to 
employees so classified shall be deter­
mined by agreement between the inter­
ested parties. Such parties shall be 
deemed to be the contracting agency, the 
contractor, and the employees (or their 
representatives) who will perform under 
the contract. If the interested parties do 
not agree on a classification or reclassi­
fication which is, in fact, conformable 
with the wage and fringe benefit deter­
mination, the contracting officer shall 
submit the question, together with his 
recommendation, to the Administrator, 
Wage and Hour and Public Contracts 
Division, Department of Labor, or his au­
thorized representative, through the La­
bor Relations Office, NASA Headquar­
ters (Code KL), for final determination.
§ 18—1 2 .1 0 0 5 —5 N otice o f  award.

Standard Form 99, “Notice of Award 
of Contract,” shall be used to report the 
award of any contract in excess of $2,500 
subject to the Act to the Department of 
Labor. The completed original and one 
copy with the interleaved carbon shall be 
forwarded to the Administrator, Wage 
and Hour and Public Contracts Division, 
Department of Labor, Washington, DC 
20210. The form shall be completed as 
follows:

(a) Items 1 through 7 and 12 and 13: 
Self-explanatory;

(b) Item 8: Enter the notation “Serv­
ice Contract Act of 1965”;

(c) Item 9:. Leave blank;
(d) Item 10: (1) Enter the notation 

“Major Category,” and indicate beside 
this entry the general service area into 
which the contract falls (e.g., food serv­
ices, custodial-janitorial service, garbage 
collection, insect and rodent control, 
laundry and dry cleaning services), and

(2) Enter the heading “Detailed De­
scription,” and following this entry set 
forth a detailed description of the serv­
ices to be performed;

(e) Item 11: Enter the dollar amount
of the contract, or the estimated dollar 
value with the notation “estimated” (if 
the exact amount is not known). If 
neither the exact nor the estimated dol­
lar value is known, enter “Indefinite,” or 
“Not to exceed $_____ ”; and

(f) Item 14: Leave blank.
Supplies of Standard Form 99 are avail­
able in all GSA supply depots under stock 
No. 7540-634-4049.
§ 18—1 2 .1 0 0 5 —6  D epartm ent o f  Labor 

Form  SC -1 .
The contracting officer shall furnish 

the contractor with Department of Labor

Form SC-1 (combination letter and post­
er) at the time of contract award and 
shall insure that the form is in the pos­
session of the contractor for appropriate 
posting prior to performance of the con­
tract. The form advises employees of 
their benefits under the Act and satisfies 
the notice requirements in paragraph
(d) of the contract clause prescribed in 
§ i8-12.1004(a). Contractors are required 
to post the form at a prominent and ac­
cessible place at the worksite. Supplies 
of the form may be obtained from the 
Wage and Hour and Public Contracts 
Divisions, Department of Labor, Wash­
ington, D.C. 20210.
§ 18—1 2 .1 0 0 5 —7 Inquiries concerning the 

Act.
Contractors or contractor employees 

who inquire concerning the Act shall be 
advised that rulings regarding such mat­
ters fall within the jurisdiction of the 
Department of Labor and shall be given 
the address of the appropriate Regional 
Director of the Wage and Hour and 
Public Contracts Divisions of the De­
partment of Labor (see § 18-12.607).
§ 18—1 2 .1 0 0 5 —8  Contract modifications.

(a) Bilateral contract modifications. 
Generally, a bilateral contract modifica­
tion affecting the scope of the work is 
regarded as a new contract for purposes 
of the Act and the regulations there­
under. Therefore, prior to entering into 
such modification, the contracting officer 
shall forward Standard Form 98 to the 
Administrator, Wage and Hour and Pub­
lic Contracts Division, Department of 
Labor, in accordance with the procedure 
set forth in § 18-12.1005-2(a), except 
that:

(1) In the “Estimated Solicitation 
Date” block, enter the date the informa­
tion is needed; and

(2) In Block 4, enter “Modification of
Existing Contract for ____________

(Describe type
_________ Services.”
of services)
Bilateral contract modifications that are 
unrelated to the labor requirements of 
a contract shall not be deemed to create 
a new contract for purposes of the Act, 
nor shall insignificant changes related 
to labor requirements.

(b) Extension of contract through ex 
ercise of option or otherwise. A new con­
tract shall be deemed entered into for 
purposes of the Act when the term of an 
existing contract is extended, pursuant 
to an option clause or otherwise, so that 

. the contractor furnishes services over an 
extended period of time rather than 
being granted extra time to fulfill his 
original commitment. Prior to extending 
the term of the contract, the Contract­
ing Officer shall forward Standard Form 
98 as provided in § 18-12.1005-2 (a) and 
in paragraph (a) of this section, insert­
ing appropriate wording in Block 4. (See 
§ 18-12.1050.)
§ 1 8 -1 2 .1 0 0 5 -9  W ithhold ing o f  con­

tract paym ents and contract ternU" 
nation.

(a) Withholding. (1) As provided by 
the Act, any violation of the contract
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stipulations required under paragraphs 
(a) and (c) of the contract clause set 
forth in § 18-12.1004(a) or under the con­
tract clause set forth in § 18-12.1004 (b) 
renders the party responsible therefor 
liable for a sum equal to the amount of 
any deductions, rebates, refunds, or un­
derpayment of compensation due to any 
employee engaged in the performance of 
such contract. Upon the written request 
of the Department of Labor at a level 
no lower than a District Director, so 
much of the accrued payment due on the 
contract or any other contract between 
the Government prime contractor and 
the Federal Government, provided such 
other contract is not assigned pursuant 
to 31 U.S.C. 203 or 41 U.S.C. 15, may be 
withheld as is necessary to pay such em­
ployees. Such withheld sums shall be held 
in a deposit fund. On order of the Ad­
ministrator, Wage and Hour and Public 
Contracts Division, Department of Labor, 
any compensation which the head of a 
Federal agency or the Administrator of 
the Wage and Hour and Public Contracts 
Divisions has found to be due pursuant 
to the Act shall be paid directly from 
any accrued payments withheld under 
the Act.

(2) If the accrued payments withheld 
are insufficient to reimburse all under­
paid service employees, the Government 
may bring an action against the con­
tractor, subcontractor, or any contract 
sureties to recover the remaining amount 
of underpayments. Any sums thus recov­
ered shall be held in the deposit fund 
and shall be paid, on order of the 
Secretary of Labor, directly to such un­
derpaid employees. Instances of insuffi­
cient funds withheld shall be reported 
to: the General Accounting Office for 
possible setoff as may be appropriate; to 
the Administrator of the Wage and Hour 
and Public Contracts Divisions of the 
Department of Labor for any of his pur­
poses; and to the Department of Justice 
for any other necessary action.

(b) Termination. In addition, as pro­
vided by the Act, any failure to comply 
with the requirements of any of the 
provisions of the contract clauses set 
forth under § 18-12.1004 may be grounds 
for termination, by written notice, of the 
contractor’s right to proceed with the 
contract work. In such event, the Gov­
ernment may enter into other contracts 
or arrangements for completion of the 
work, charging the contractor with any 
additional cost.
§ 18—1 2 .1 0 0 5 —1 0  Cooperation w ith the  

D epartm ent o f  Labor.
The contracting officer shall cooperate 

with representatives of the Department 
of Labor in the examination of records, 
interviews with service employees, and 
alJ other aspects of investigations under­
taken by the Department of Labor. When 
requested, agencies shall furnish to the 
Administrator, Wage and Hour and Pub­
lic Contracts Division, Department of 
Labor, any available information with 
respect to contractors, subcontractors, 
their contracts and the nature of the 
contract services. Violations apparent to 
the contracting agency and complaints
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received shall be promptly referred to the 
Department of Labor. In no event, how­
ever, shall complaints by employees be 
disclosed to the employer.
§ 18—1 2 .1 0 0 5 —11 R ole o f  the Com p­

troller General.
The Act provides that the Comptroller 

General shall distribute a list to all Fed­
eral agencies giving the names of persons 
or firms which have been found to be in 
violation of the Act. Unless the Secretary 
of Labor otherwise recommends, no Gov­
ernment contract shall be awarded to any 
violator so listed or to any firm, corpora­
tion, partnership, or association in which 
such violator has a substantial interest 
until 3 years have elapsed from the 
date of publication of the list containing 
the name of the violator.
§ 18—1 2 .1 0 0 5 —50  R egister o f  wage de­

term inations and fr in ge  benefits.
The regulations of the Department of 

Labor provide that the Administrator of 
the Wage and Hour and Public Contracts 
Divisions, Department of Labor, shall de­
termine the minimum monetary wages 
and specify the fringe benefits to be fur­
nished the various classes of service em­
ployees for the several localities in which 
they are to be employed under contracts 
subject to such determinations under the 
Act (see 29 CFR 4.3). The regulations 
further provide that these determinations 
and specifications will be issued as an 
orderly series constituting a register of 
such minimum wages and fringe bene­
fits. The register will be available for 
public inspection during business hours 
at the national, regional, and district 
offices of the Wage and Hour and Public 
Contracts Divisions, U.S. Department of 
Labor. In addition, the regulations au­
thorize the Department, when practica­
ble, to maintain such a register at other 
locations where the needs of procurement 
agencies for the information contained 
therein may be better served by such 
action.
§ 18—1 2 .1 0 0 5 —51 A bsence o f  m inim um  

wage determ inations and fr in ge bene­
fit specifications.

(a) Authority. The Secretary of Labor, 
pursuant to his authority under the Act 
to allow reasonable variations, toler­
ances, and exemptions (see § 18-12.1002- 
51), has made the finding set forth in 
paragraph (b) of this section, with re­
spect to service contracts in excess of 
$2,500 for which minimum monetary 
wages and fringe benefits have not been 
determined as provided in § 18-12.1005-3.

(b) Finding. To avoid serious impair­
ment of the conduct of Government busi­
ness, it is hereby found necessary and 
proper to provide exemption (1) from the 
determined wage and fringe benefits sec­
tion of the Act (section 2(a) (1) and
(2)), but not the minimum wage specified 
under section 6(a)(1) of the Fair Labor 
Standards Act of 1938, as amended (sec­
tion 2(b) of this Act), of all contracts 
for which no such wage or fringe benefit 
has been determined for any class of 
service employees to be employed there­
under, and (2) from the fringe benefits 
section (section 2(a) (2)) of all contracts
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and of all classes of service employees 
employed thereunder if no such benefits 
have been determined for any such class 
of service employees. Accordingly, such 
exemptions are hereby provided.

(c) Application of finding. The 
exemptions covered by the finding do not 
extend to undetermined wages or fringe 
benefits in contracts for which one or 
more, but not all, classes of service em­
ployees are the subject of an applicable 
wage and fringe benefit determination 
(see § 18-12.1005-4).
§ 18—1 2 .1 0 0 6  Labor standards en force­

m ent report.
See § 18-12.404-8(d).

§ 18—1 2 .1 0 5 0  E xtensions o f  contract 
perform ance period.

§ 1 8 - 1 2 .1 0 5 0 -1  General.
A number of NASA service contracts 

are written for a period of 1 year with an 
option on the part of the Government 
to renew the contract for additional 1- 
year periods at the same or other price 
or rates. Since the exercise of an option 
results in the performance of services 
for a new or different period not included 
in the term for which the contractor is 
obligated to furnish services or for which 
the Government is obligated to pay 
under the original contract in the 
absence of such action to extend it, the 
contract for the option (additional) 
period is within the contemplation of the 
Service Contract Act in the same position 
as a wholly new contract with respect 
to application of the act’s provisions and 
the regulations thereunder. (See 29 CFR 
4.145.)
§ 18—1 2 .1 0 5 0 —2 Contract price adjust­

m ent.
(a) The following requirements shall 

apply to firm fixed-price contracts, time 
and material contracts, and labor-hour 
contracts which contain the clause in 
§ 18-12.1004(a) (i.e., contracts in excess 
of $2,500), and which provide for Gov­
ernment option renewal.

(1) For firm fixed-price contracts, (i) 
When the scope of work called for in the 
solicitation for the original contract 
period and any renewal option period is 
the same, the offeror shall be required by 
such solicitation to submit with his offer, 
and the schedule of any resulting con­
tract shall contain, a single listing of the 
classes of service employees subject to 
the Service Contract Act, and the num­
ber of labor hours to be supplied by each 
such class applicable both to the original 
contract period and to any renewal 
option period.

(ii> When the scope of work called for 
in the solicitation for the original con­
tract period and any renewal option 
period differs, the offeror shall be 
required by such solicitation to submit 
with his offer, and any resulting contract 
shall contain in the Schelule thereof, for 
the original contract period and any 
renewal option period, respectively, a 
separate listing of both the Service Con­
tracts Act classes of service employees 
and the number of labor hours to be 
supplied by each such class.
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(2) For time and material contracts, 

and labor-hour contracts. The offeror 
shall be required by the solicitation to 
submit with his offer, and the schedule 
of any resulting contract shdll contain, 
a listing of the classes of Service Con­
tract Act service employees for the initial 
contract and any renewal period, and the 
contract unit price labor rates, in the 
same format as set forth in the Service 
Contract Act determination for each 
such class.

(b) The following clause shall be in­
serted in service contracts with options 
to renew which contain the clause in 
§ 18-12.1004 (a) (i.e., contracts in excess 
of $2,500):
F air Labor Standards Act and Service Con­
tract Act—Price Adjustm ent (July 1970)

(a) T he C ontractor w arran ts th a t  th e  
prices set fo rth  in  th is  con tract do n o t in ­
clude any  allowance for any contingency to  
cover increased costs fo r w hich ad ju s tm en t 
is provided u n d er th is  clause.

(b) The m in im u m  prevailing wage de ter­
m ination , includ ing  fringe benefits, issued 
p u rsu a n t to  th e  Service C ontract Act of 1965 
(Public  Law 89t-286; 79 S ta t. 1034), by th e  
A dm inistrator, Wage an d  Hour an d  Public 
C ontrac t Divisions, U.S. D epartm en t of 
Labor, cu rre n t a t  th e  beginning of each 
renewal op tion  period shall apply to  any 
renewal of th is  con tract. W here no  such 
d e te rm ination  h as been m ade as applied to  
th is  con tract, th e n  th e  Federal m inim um  
wage as established by section 6(a) (1) of 
th e  F a ir Labor S tandards Act (29 U.S.C. 
§ 201-219) and  am endm ents th ere to  cu rren t 
a t  th e  beginning of each renewal option  
period, shall apply to  any renew al of th is  
con tract.

(c) W here, as a resu lt of th e  D epartm ent 
of Labor determ ination  of m in im um  prevail­
ing  wages and  fringe benefits applicable a t  
th e  beginning of th e  renewal option  period, 
or where as a re su lt o f any  am endm ent to  th e  
Fa ir Labor S tandards Act enacted  subsequent 
to  award of th is  con tract, affecting m in im um  
wage, an d  whenever such  shall become ap ­
plicable to  th is  co n tract u n d e r law, th e  Con­
tra c to r  increases or decreases wages or fringe 
benefits of employees working on  th is  con­
tra c t  to  comply w ith  such legislation, th e  
co n trac t price or co n trac t u n it  price labor 
ra te s  will be ad jus ted  to  reflect such increases 
or decreases. Any such  a d ju s tm en t will be 
lim ited  to  increases or decreases in  wages or 
fringe benefits as described above, and  th e  
concom itan t increases or decreases in  social 
security  and  unem ploym ent taxes and  work­
m en’s com pensation insurance, b u t  shall n o t 
otherw ise include any am o u n t for general 
and  adm in istra tive  costs, overhead, or profits. 
In  firm  fixed-price contracts, such a d ju s t­
m en t will be based on labor hours specified 
in  th e  Schedule for th e  p a rticu la r option  
period. In  tim e and  m ateria l co n tracts and  
labor-hour con tracts, th e  co n tract u n it  price 
se t fo rth  in  th e  Schedule will be so adjusted .

(d) T he C ontractor shall no tify  th e  Con­
trac tin g  Officer -of any increases claimed 
u n d e r th is  clause w ith in  sixty (60) days a fte r 
th e  exercise of th e  co n tract renewal option, 
unless th is  period is extended by th e  Con­
trac tin g  Officer in  writing. In  th e  case of any 
decrease u n d e r th is  clause, th e  C ontractor 
shall prom ptly  no tify  th e  C ontracting  Officer 
of such decrease b u t  n o th in g  herein  shall 
preclude th e  G overnm ent from  asserting  a 
claim  w ith in  th e  period perm itted  by law. 
T he notice  shall co n ta in  a  s ta tem en t of th e  
am o u n t claim ed a n d  any  o th er re levan t d a ta  
in  su p p o rt thereof, w hich m ay reasonably be 
requ ired  by th e  C ontracting  Officer. Upon

agreem ent of th e  parties, th e  co n trac t price 
or co n trac t u n i t  price labor ra tes  shall be 
modified in  w riting. Pending agreem ent o n  o r 
d e te rm in a tio n  of, any  such  a d ju s tm en t an d  
i ts  effective date , th e  con tracto r sha ll con­
tin u e  perform ance.

(e) T he C ontracting  Officer or h is  a u th o r­
ized representative  shall, u n til  th e  exp ira tion  
of th ree  (3) years a fte r final paym ent u n d e r 
th e  con tract, have access to  an d  th e  r ig h t to  
exam ine any directly  p e rtin en t books, docu­
m ents, papers, an d  records of th e  C ontractor.

PART 18-13— GOVERNMENT 
PROPERTY

Sec.
18-13.000 Scope of p a rt.

Subpart 18—13.1— General
18-13.101
18-13.101-1
18-13.101-2
18-13.101-3
18-13.101-4
18-13.101-5
18-13.101-6
18-13.101-7
18-13.101-8
18-13.101-9

18-13.101-10
18-13.101-11
18-13.101-12
18-13.101-13
18-13.101-50
18-13.101-51
18-13.102

18-13.102-1
18-13.102-2
18-13.103
18-13.104
18-13.105

18-13.106
18-13.107

18-13.150

Definitions.
Property.
G overnm ent property.
Provide.
M aterial.
Special tooling.
Special te s t equipm ent.
Space property.
Facilities.
G overnm ent production  and  

research property. 
Nonseverable.
Facilities con tract.
Facilities project.
Nonprofit organization. 
B elated  procurem ent con tract. 
Approval or au tho riza tion . 
Responsibility and  liability  for 

G overnm ent property.
Prim e contractors. 
Subcontractors.
F u rn ish ing  space property. 
Profits and  fees.
Use for or by con tractors of 

te s t  facilities owned and  op­
erated  by th e  G overnm ent. 

[Reserved].
C ontrol of G overnm ent p rop­

erty .
D isposition of excess property 

and  residual inventories.
Subpart 18—13.2— Material

18-13.201 Policy on fu rn ish in g  m ateria l.
18-13.202 Procedure.
18-13.203 C hanging th e  am oun t of m a­

teria l to  be fu rn ished  by th e  
Governm ent.

Subpart 1 8—13.3— Providing Government 
Production and Research Property to Contractors
18-13.301
18-13.302

18-13.303
18-13.303-1

18-13.303-50

18-13.303-51

18-13.304

18-13.305
18-13.305-1
18-13.305-2
18-13.305-3

18-13.306

18-13.306-1

18-13.306-2

18-13.306-3

Providing facilities.
Securing approval for facilities 

projects.
Use of facilities contracts.
G eneral requ irem ents for sep­

a rate  facilities con tracts.
A cquisition, use, and  consoli­

da ted  facilities contracts.
Application of acquisition , use, 

and  consolidated facilities 
contracts.

F u rn ish in g  existing Govern­
m ent-ow ned special tooling.

A cquisition of special tooling.
General.
Fixed-price contracts.
O ost-reim bursem ent type con­

trac ts .
Providing special te s t equ ip­

m ent.
F urn ish ing  existing special 

te s t  equipm ent.
A cquisition of new special te s t 

equ ipm ent.
C ontract provisions for acqu ir­

ing  special te s t equipm ent.

LB-13.306-4

18-13.307

18-13.308

18-13.309

18-13.310
18-13.311
18-13.312

Screening existing Govern­
m ent-ow ned special test 
equ ipm ent costing $1,000 or 
m ore.

Providing G overnm ent produc­
tio n  and  research  property 
w hen disposal is limitée].

Offer to  fu rn ish  Goverfiment 
p roduction  an d  research 
property  “As Is”.

C hanging G overnm ent produc­
tio n  and  research property 
to  be provided.

L im ited offers.
[Reserved].
Item s to  be screened.

Subpart 18—13.4— Use and Rental of Government 
Production and Research Property

18-13.401
18-13.402

18-13.402-50
18-13.402-51

18-13.402-52

18-13.402-53

18-13.402-54

18-13.403

18-13.404

18-13.405

18-13.406

18-13.407

18-13.408

18-13.450

Policy.
A uthorizing a  con tractor to 

use G overnm ent production 
and  research property  w ith­
o u t charge.

A uthorization .
Provisions of re la ted  procure­

m en t con trac ts  requ iring  the 
use of G overnm ent facilities 
in  th e  possession of a  con­
trac to r.

R ela ted  p rocurem ent con­
tra c ts  requ iring  th e  provi­
sion of add itional facilities.

Facilities fo r subcontractors 
on  a  no-charge basis.

C on trac t provisions where 
facilities are  provided under 
a  c o n trac t o th e r th a n  a fa­
cilities con tract.

R en ta l of G overnm ent produc­
tio n  and  research  property.

R en ta l ra tes an d  policies ap­
plicable to  th e  use of Gov­
e rn m en t p roduction  and re­
search property.

N on-G overnm ent use of in ­
d u stria l p la n t equipm ent 
( IP E ).

R en t-free  use of Government 
p roduction  an d  research 
property  on  work for for­
eign governm ents.

Use of G overnm ent produc­
tio n  an d  research property 
w ith o u t charge by nonprofit 
organizations.

Use of G overnm ent produc­
tio n  an d  research property 
on independen t research and 
developm ent program s.

Procurem ent by o ther Govern­
m en t agencies requiring  the 
use of NASA facilities in 
possession of th e  contractor.

Subpart 1 8—13.5— Competitive Advantage
18-13.501 Policy.
18-13.502 Advertised procurem ents—Use 

of existing G overnm ent pro­
duction  and  research prop­
erty .

18-13.502-1 General.
18-13.502-2 Procedures for use of evalua- 

’ t io n  factors.
18-13.502-3 L im itations.
18-13.502-4 R ent.
18-13.503 N egotiated procurem ent—Use 

of existing G overnm ent pro­
duction  and  research prop­
erty .

18-13.504 R esidual value to  th e  Gov­
ern m en t of special tooling 
an d  special te s t equipm ent 
to  be  acquired  in  eompeti- 
tively negotia ted  procure­
m ents.

18-13.505 A dditional evaluation  factors.
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Sec.
18-13.506 Solicitations—D escription of

evaluation  procedure.

Subpart 18—13.6— Administration of Government 
Production and Research Property

18-13.601
18-13.601-1
18-13.601-2

18-13.602

18-13.603

18-13.604
18-13.605

18-13.606
18-13.607

M aintenance.
Facilities.
C ontracts o th er th a n  facilities 

contracts.
B isk of loss or dam age and  

liability .
T erm ination  of facilities con­

trac ts .
S tandby on  layaway provision.
B ention  of special tooling and  

special te s t equipm ent. '
Disposition.
Insurance.

Subpart 18—13.7— Contract Clauses
18-13.701
18-13.702

18-13.703

18-13.704

18-13.705

18-13.706

18-13.707

18-13.708

18-13.709

18-13.710

Applicability.
G overnm ent property  clauses 

fo r fixed-price contracts.
G overnm ent p roperty  clause 

fo r cost-reim bursem ent con­
trac ts .

Special tooling clause for 
fixed-price controls.

Special te s t equ ipm ent clause 
fo r  negotia ted  contracts.

G overnm ent property  clause 
for fixed-price type con tracts 
w ith  nonprofit in stitu tio n s .

G overnm ent property  clauses 
fo r  cost-reim bursem ent type 
research and  developm ent 
con tracts w ith  nonprofit 
in stitu tio n s .

G overnm ent property  clause 
con tracts w ith  fixed-price 
and  cost-reim bursem ent 
provisions.

Clause for G overnm ent prop­
erty  fu rn ished  “As Is”.

G overnm ent-furn ished  prop­
e rty  Clause for Short form  
contracts.

Subpart 18—13.8— Administrative Practices
18-13.800 Scope of subpart.
18-13.801 A ppointm ent of property  ad ­

m in istra to rs.
18-13.802 A ssignm ent of con tracts for

property  adm in istration .
18-13.803 Becords of G overnm ent p rop­

erty .
Subpart 18—13.50— Acquisition of Idle Industrial 

Plant Equipment
18-13.5000 Scope of subpart.
18-13.5001 General.
18-13.5002 Procedure.
18-13.5003 T ransfers from  ÑAS A to  th e

m ilita ry  departm ents.
Subpart 18—13.51— Facilities Expansion, 

Application, and Approval
18-13.5100
18r-13.5101

18-13.5102

18-13.5103
18-13.5104

18-13.5105

18-13.5106

Scope of subpart.
Consideration of facilities ex­

pansion  applications.
Procedure for determ ining fa ­

c ilities expansion.
Processing th e  application.
A dm inistra tion  of approved 

facilities application.
Form at fpr in d u stria l facilities 

application.
Form at for presen ting  Justi­

fication data.
Authority: T he provisions of th is  P a rt 

18-13 issued u n d er 42 U.S.C. 2473(b)(1).
§ 18—1 3 .0 0 0  Scope o f  part.

This Part 18-13 sets forth:
(a) The NASA policies with respect to 

providing property for use by contractors 
in connection with procurement by 
NASA.

(b) Applicable contract clauses for 
contracts other than facilities contracts. 
(For facilities contract clauses, see Sub­
part 1 8 -7 .7 ).
This part does not apply to the lease of 
property to contractors under the pro­
visions of NASA Policy Directive 8813.2, 
“Determination and Delegation of Au­
thority Concerning the Granting of 
Leaseholds, Permits and Licenses in Real 
Property” or other leasing authorities, 
except as to non-Government use of in­
dustrial plant equipment under § 18-13.- 
405, or to property to which the Govern­
ment has acquired a lien for title solely 
as a result of partial, advance or progress 
payments.

Subpart 18—13.1— General
§ 18—1 3 .1 0 1  D efin ition s.

As used in this part the following terms 
have the meaning stated below. Addi­
tional definitions applicable to property 
administration are set forth in Appen­
dices B and C.
§ 1 3 —1 3 .1 0 1 —1 Property.

“Property” includes all property, both 
real and personal. For the purpose of this 
part it consists of five separate catego­
ries—material, special tooling, special 
test equipment, space property, and 
facilities.
§ 18—13.1 0 1 —2 G overnm ent property.

“Government property” means all 
property owned by or leased to the Gov­
ernment or acquired by the Government 
under the terms of a contract. Govern­
ment property includes both Govern­
ment-furnished property an contractor- 
acquired property as defined below:

(a) “Government-furnished property” 
is property in the possession of, or ac­
quired directly by, the Government and 
subsequently delivered or otherwise made 
available to the contractor; and

(b) “Contractor-acquired property” is 
property procured or otherwise provided 
by the contractor for the performance of 
a contract, title to which is vested in the 
Government.
§ 1 8 -1 3 .1 0 1 -3  Provide.

“Provide,” as used in the context of 
such phrases as “Government property 
provided to the contractor” and “Gov­
ernment-provided property”, means 
either to furnish, as in “Government- 
furnished property”, or to acquire, as in 
“contractor-acquired property.”
§ 1 8 - 1 3 .1 0 1 - 4  M aterial.

“Material” means property which may 
be incorporated into or attached to an 
end item to be delivered under a contract 
or which may be consumed or expended 
in the performance of a contract. It in­
cludes, but is not limited to, raw and 
processed material, parts, components, 
assemblies, and small tools and supplies 
which may be consumed in normal use in 
the performance of a contract.
§ 18—1 3 .1 0 1 —5  Special too lin g .

“Special tooling” means all jigs, dies, 
fixtures, molds, patterns, taps, gauges, 
other equipment and manufacturing 
aids, and replacements thereof, which 
are of such a specialized nature that,

without substantial modification or al­
teration, their use is limited to the de­
velopment or production of particular 
supplies or parts thereof, or the perform­
ance or particular services. The term in­
cludes all components of such items, but 
does not include :

(a) Consumable property;
(b) Special test equipment; or
(c) Buildings, nonserverable struc­

tures (except foundations and similar 
improvements necessary for the instal­
lation of special tooling), general or 
special machine tools, or similar capital 
items.
§ 18—1 3 .1 0 1 —6  Special lest equipm ent.

“Special test equipment” means elec­
trical, electronic, hydraulic, pneumatic, 
mechanical or other items or assemblies 
of equipment, which are of such a spe­
cialized nature that, without modifica­
tion or alteration, the use of such items 
(if they are to be used separately) or as­
semblies is limited to testing in the de­
velopment or production of particular 
supplies or parts thereof, or in the per­
formance of particular services. The 
term “special test equipment” includes 
all components of any assemblies of such 
equipment, but does not include:

(a) Consumable property;
(b) Special tooling; or
(c) Buildings, nonseverable structures 

(except foundations and similar im­
provements necessary for the installa­
tion of special test equipment), general 
or special machine tools, or similar 
capital items.
§ 18—1 3 .1 0 1 —7 Space property.

“Space property” means personal 
property which is peculiar to aeronauti­
cal and space programs of NASA, and is 
not otherwise included in the categories 
of property set forth in §§ 18-13 .101-4 , 
18-13 .101-5 , 18-13 .101-6  and 1 8 -1 3 .101-  
8. It includes such items as aircraft, 
engines, space vehicles, and other similar 
components and related support equip­
ment furnished for use as a standard or 
model, to establish equipment compati­
bility, or for such other similar reasons 
as may be determined by the contracting 
officer.
§ 18—1 3 .1 0 1 —8  F acilities.

“Facilities” means industrial property 
(other than material, special tooling, 
space property, and special test equip­
ment) for production, maintenance, re­
search, dévelopment, or test, including 
real property and rights therein, build­
ings, structures, improvements, and 
plant equipment.
§ 18—1 3 .1 0 1 —9  G overnm ent production  

and research property.
“Government production and research 

property” means:
(a) Government-owned facilities;
(b) Government-owned special test 

equipment; and
(c) Special tooling to which the Gov­

ernment has title or the right to acquire 
title.
§ 18—1 3 .1 0 1 —10 Nonseverable.

“Nonseverable,” when related to Gov­
ernment production and research prop­
erty, means that such property cannot
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be removed after erection or installation 
without substantial loss of value or dam­
age thereto, or to the, premises where 
installed.
§ 18—101—11 Facilities contract.

“Facilities contract” means a contract 
under which Government facilities, and 
occasionally special tooling and special 
test equipment, are provided to a con­
tractor or a subcontractor by the Gov­
ernment for use in connection with the 
performance of a separate contract or 
contracts for supplies or services. The 
term includes facilities acquisition con­
tracts, facilities use contracts, and con­
solidated facilities contracts.
§ 1 8 —1 3 .1 0 1 —12 Facilities project.

“Facilities project” means an under­
taking by the Government to provide 
facilities to a contractor for the per­
formance of a Government contract or 
subcontract or to modernize or replace 
facilities for the same purpose.
§ 18—1 3 .1 0 1 —13 N onprofit organization,

“Nonprofit organization” means any 
corporation, foundation, trust or insti­
tution operated for scientific, educa­
tional, or medical purposes, not orga­
nized for profit, no part of the net earn­
ings of which inures to the benefit of any 
private shareholder or individual.
§ 18—1 3 .1 0 1 —50  R e la t e d  procurem ent 

contract.
Related procurement contract means a 

Government contract or subcontract 
services of any description, for the per­
formance of which the use of the facili­
ties is or may be authorized.
§ 18—1 3 .1 0 1 —51 Approval or authoriza­

tion.
Approval or authorization as used in 

this part means written approval and 
written authorization unless the context 
is clearly to the contrary.
§ 18—1 3 .1 0 2  R esponsib ility  and liab ility  

for  G overnm ent property.
§ 18—1 3 .1 0 2 —1 Prim e contractors.

It is NASA policy not to hold a con­
tractor responsible for loss or damage to 
Government property caused by certain 
perils when such Government property 
is provided under:

(a) A facilities contract;
(b) A negotiated, fixed-price type pro- . 

curement contract for which the price is 
riot based on (1) adequate price com­
petition, (2) established catalog or mar­
ket prices of commercial items sold in 
substantial quantities to the general pub­
lic (see § 18-3.807-1 (b )) or (3) prices 
set by law or regulation; or

(c) A cost-type procurement contract.
§ 18—1 3 .1 0 2 —2 Subcontractors.

(a) If Government property is pro­
vided to a subcontractor directly by the 
Government, § 18-13.102-1 shall apply.

(b) If Government property is pro­
vided to a subcontractor by a prime con-

. tractor, the latter shall be required to 
hold the subcontractor liable for any

loss of or damage to such property: Pro­
vided, however, That if the prime con­
tract falls under either § 18-13.102-1 (b) 
or (c ), the prime contractor may, with 
the prior approval of the contracting' 
officer :

(1) Include in any cost-reimburse­
ment type subcontract thereunder pro­
visions similar to those contained in 
paragraph (g) of the clause in §18- 
13.703 ; and

(2) Include in any fixed-price sub­
contract meeting the criteria set forth in 
§ 18-3.102-1 (b) a provision similar to 
that contained in § 18-13.702(b).
Contracting officers shall, prior to ap­
proving the inclusion of the provisions 
referred to above in any subcontract, 
balance the need for the protection and 
care of Government property against 
the cost thereof. A prime contractor who 
provides Government property to a sub­
contractor shall not be relievèd of any 
responsibility to the Government that 
he may have under the terms of his 
contract.
§ 18—1 3 .1 0 3  F urnish ing space properly.

(a) Space property may be furnished 
to contractors when necessary for use 
as a standard or model, for testing the 
contractors’ end item where suitable 
commercial equipment is not available, 
to establish equipment compatibility, or 
for such other similar reasons as the 
Procurement Officer or his designee de­
termines to be in the best interest of the 
Government.

(b) Space property may be furnished 
to contractors under a facilities con­
tract or under a supplies or services con­
tract. Each contract under which such 
property is furnished shall provide that:

(1) Each item of the property be iden­
tified by its NASA Identificatiori Num­
ber and Government nomenclature;

(2) The property be accounted for 
under that contract; and

(3) Upon its completion or termina­
tion, the contractor shall request and 
comply with disposition in s t r u c t io n s 
from the contracting officer.
§ 18—1 3 .1 0 4  Profits and fees.

No fee is to be provided or allowed a 
facilities contractor under a facilities 
contract.
§ 18—1 3 .1 0 5  U se for  or by contractors 

o f  test facilities owned and operated  
by the G overnm ent.

The on-site use for or by contractors of 
existing Government-owned test facili­
ties located at installations owned and 
operated by the Government may be 
authorized in connection with the per­
formance of Government contracts only 
when:

(a) There is no commercial test capa­
bility adequate for the testing needs, or

(b) Substantial cost savings will result 
from use of the Government-owned test 
facilities.
Whenever any such use is authorized, 
adequate consideration comparable to

commercial charges, if any, shall be ob­
tained under any affected contract.
§ 18—1 3 .1 0 7  Control o f  G o v e r n m e n t  

property.
The control of Government property 

shall be in accordance with the provi­
sions of Appendix B to this chapter ex­
cept, in contracts with educational or 
other nonprofit organizations Appendix 
C to this chapter is applicable; unless 
otherwise authorized in this Part 18-13.
§ 18—1 3 .1 5 0  D isp osition  o f  excess prop- 

__ erty and residual inventories.
Excess property and residual inven­

tories shall be disposed of in accordance 
with the procedures contained in Part 
18-24 of this chapter.

Subpart 18—13.2— Material
§ 1 8 -1 3 .2 0 1  P olicy  on  furn ish in g  m a­

terial.
It is the general policy of NASA 

that contractors will furnish all mate­
rial required for the performance of 
Government contracts. However, the 
Government should furnish material to 
a contractor when it is determined to 
be in the best interest of the Government 
by reason of economy, standardization, 
the expediting of production, or other 
appropriate circumstances.
§ 18—1 3 .2 0 2  Procedure.

(a) Material to be furnished by the 
Government shall be set forth in the 
solicitation in sufficient detail to permit 
evaluation by prospective contractors.

(b) The contract schedule or specifi­
cation shall identify specifically, by 
name and estimated quantities, all mate­
rials to be furnished by the Government 
of the types listed in § 18-52.508.
§ 18—1 3 .2 0 3  C hanging the am ount o f  

m aterial to be furn ish ed  by the 
G overnm ent.

(a) At any time after a contract has 
been entered into, whether as a result 
of formal advertising or negotiation, the 
contract may be bilaterally modified to 
provide for the furnishing of Govern­
ment material, or to increase the 
amount to be furnished, provided there 
is adequate consideration for such 
modification.

(b) When it is anticipated that sub­
stantial quantities of Government mate­
rial will become available for the 
contract by transfer from another con­
tract or otherwise, the contract may 
provide that-.a unilateral increase in the 
amount of material to be furnished by 
the Government may be ordered by the 
contracting officer, arid that the contract 
shall be equitably adjusted therefor.

(c) Unilateral decreases in or substi­
tutions for the material specified under 
a contract to be provided by the Govern­
ment may be ordered by the contracting 
officer, subject to the equitable adjust­
ment of the contract, in accordance with 
paragraph (b) of the appropriate Gov­
ernment Property clause in Subpart 
18-13.7.
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Subpart 18-13.3— Providing Govern­
ment Production and Research
Property to Contractors 

§ 1 8 -1 3 .3 0 1  P roviding fac ilities.
(a) It is the policy of the National 

Aeronautics and Space Administration 
that contractors will furnish all facilities 
required for the performance of Govern­
ment contracts. Facilities will not be pro­
vided to contractors for expansion, re­
placement, modernization or other pur­
pose except as follows:

(1) For use in a Government-owned 
contractor operated plant operated on a 
f 6C basis * or

(2) When retained in a standby re­
serve posture resulting from an approved 
program in accordance with NASA Man­
agement Instruction 5400.2, “Retention 
of Inactive Government-Owned Indus­
trial Capacity”; or

(3) When—
(i) The head of the installation or his 

deputy, in the case of new facilities, or 
in the case of existing Government 
owned facilities, determines that: (a) 
The NASA contract cannot be fulfilled 
by any other practical means, or (b) it 
is in the public interest; and

(ii) The contractor, represented by an 
executive corporate official, or his equiva­
lent in noncorporate entities, either ex­
presses in writing his unwillingness or 
financial inability to acquire the neces­
sary facilities with his resources, or ex­
plains in writing that time will not per­
mit him to make the necessary arrange­
ments to obtain timely delivery of such 
facilities to meet NASA requirements 
even though he is willing and financially 
able to acquire the facilities. In this lat­
ter case, existing Government-owned 
facilities (not new purchases) may be 
provided until the contractor purchased 
facilities are delivered and installed.
New facilities shall not be furnished un­
less existing Government-owned facili­
ties are either inadequate or cannot be 
economically furnished. A copy of the 
contractor’s written statement, with a 
brief statement of the circumstances 
justifying the provision of facilities, shall 
be furnished to the Office of Facilities, 
NASA Headquarters (Code BXE). A copy 
must also accompany the request for 
facilities approval pursuant to § 18— 
13.302.

(b) In any case, competitive solicita­
tions shall not include an offer by the 
Government to provide new facilities, 
nor shall solicitations offer to furnish 
existing Government facilities that must 
be moved into plants of contractors un­
less the contracting officer determines 
that adequate price competition cannot 
be obtained otherwise. In the latter case, 
the contractor statement under para­
graph (a) (3) (ii) of this section shall not 
be required, but contractors shall be re­
quired to identify the Government- 
owned facilities desired to be moved into 
their plants.

(c) New facilities shall not be provided 
by $he Government where an economical 
practical and appropriate alternative 
exists. Examples include:
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(1) Procuring from sources not re­

quiring Government-owned facilities;
(2) Requiring the contractor to make 

full utilization of subcontractors possess­
ing adequate and available capacity;

(3) Having the contractor rent facil­
ities from commercial sources; and

(4) Using existing Government-owned 
facilities.

(d) Items having an acquisition cost 
of $1,000 or less will not be provided un­
der the terms of any contract. The above 
limitation does not apply to:

(1) Educational institutions and not- 
for-profit organizations when purchases 
are consistent with § 18-15.303-4 and 
§ 18-15.309-13,

(2) Contractor operating a Govern­
ment-owned plant on a fee basis, and

(3) Contractors performing on-site 
at a NASA installation.

(e) Facilities shall not be provided by 
the Government to contractors under 
this part solely for non-Govemment use.

(f) Prior to acquiring new facilities 
listed in § 18-13.312 and having an item 
acquisition cost of $1,000 or more, DOD 
Industrial Plant Equipment Requisition 
(DD Form 1419) shall be submitted to 
the Procurement Office, NASA Head­
quarters (Code KDP-3) for screening in 
accordance with Subpart 18-13.50.

(g) The proposed acquisition of auto­
matic data processing equipment as de­
fined in f  18-1.235 shall be:

(1) Submitted on DD Form 1419 
through the contracting officer to the 
installation ADPE staff, for screening 
availability; and

(2) Approved in accordance with the 
provisions of NASA Handbook 2410.1, 
“Management Procedures for Automatic 
Data Processing Equipment.”
§ 18—1 3 .3 0 2  Securing approval for  fa ­

cilities projects.
(a) When Government-owned facili­

ties, other than those presently in the 
contractor’s possession, are to be pro­
vided to a contractor under a facilities 
contract pursuant to § 18-13.301 (b), the 
written determination by the head of the 
installation, or his deputy, setting forth 
the necessity of the Government’s ob­
ligation and the. estimated cost of the 
facilities authorized will be included in 
the file of the related procurement con­
tract. When the facilities contract cover­
ing those facilities included within the 
scope of the determination made in con­
nection with the related procurement 
contract is submitted to the Director of 
Procurement for approval, a copy of such 
determination will be included in the 
submission. When additional facilities 
are to be provided, which exceed the scope 
authorized by the original determina­
tion, a new determination shall be made.

Ob) The original and five copies (three 
executed and two confirmed) of each 
proposed facilities contract or modifica­
tion thereto which provides facilities 
having a total acquisition value exceed­
ing $250,000.or provides real property 
regardless of amount, shall be forwarded 
to the Procurement Office, NASA Head­
quarters (Code KDR) for review and ap­
proval prior to award. Such contract or
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modification shall contain the approval 
provision set forth in § 18-7.104-51. One 
copy of all other contracts or modifica­
tions thereto which provide facilities to a 
contractor shall be forwarded promptly 
upon execution to the Procurement 
Office, NASA Headquarters (Code KDR).

(c) If a facilities project involves con­
struction work, approval of the Deputy 
Administrator, NASA Headquarters, or 
other designated officials, shall be ob­
tained in accordance with the policies 
and procedures set forth in NASA Hand­
book 7330.1, “Approval of Facility Pro­
jects.” The approval document shall be 
placed in the supporting file prior to the 
initiation of the procurement action re­
lating to the facilities project.
§ 18—1 3 .3 0 3  U se o f  facilities contracts.
§ 18—1 3 .3 0 3 —1 General requirem ents for  

separate facilities contracts.
(a) Except as provided in paragraph

(b) of this section, facilities shall be pro­
vided by the Government to a contractor 
or subcontractor only under a facilities 
contract.

(b) Facilities may be provided to a 
contractor under a contract other than 
a facilities contract when:

(1) The cumulative total acquisition 
cost (actual or estimated) of the facili­
ties provided 'to the contractor at one 
plant or general location does not exceed 
$50,000;

(2) The contract is for construction;
(3) The contract is for the perform­

ance of work within an establishment or 
installation operated by the Govern­
ment; or

(4) The contract is for the perform­
ance of services involving the operation 
of a Government-owned plant or instal­
lation for a period of 6 months or less, 
and the facilities provided are to be used 
only in connection with such contract, 
which shall, to the extent practicable, 
contain the clauses in Subpart 18-7.7.
When facilities are provided under a 
contract other than a facilities contract, 
the contract shall contain the appro­
priate Government Property clause, ex­
cept where, pursuant to paragraph
(b) (4) of this section, adequate contrac­
tual coverage is obtained through the use 
of clauses set forth in Subpart 18-7.7.

(c) Except as otherwise provided in 
paragraph (b) of this section, all facili­
ties provided by NASA to a contractor or 
subcontractor at any one plant or gen­
eral location shall be accountable under 
a single NASA facilities contract govern­
ing use, modified from time to time as 
necessary, and covering only the facili­
ties at that plant, or general location, 
except that: (1) The contracting officer 
may authorize the temporary use of the 
facilities at a location other than that 
covered in the facilities contract for a 
period of 6 months or less, and (2) the 
Director of Procurement may authorize 
other exceptions where he determines it 
to be impracticable to require a single 
facilities contract.

(d) Special tooling and special test 
equipment will normally be provided to 
a contractor under a supply contract, but
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may be provided under a facilities con­
tract when to do so is administratively 
desirable.
§ 18—13.3 0 3 —50  A cquisition , u se, and  

consolidated  fa c ilities contracts.
(a) A facilities acquisition contract is 

a facilities contract which contains terms 
and conditions covering Government 
provision of facilities to a contractor. It 
covers (1) contractor acquisition, con­
struction, and installation of the facil­
ities described in the contract schedule 
and (2) NASA furnishing of facilities 
when work, such as installation work, will 
be performed by the contractor at direct 
expense to the Government under the 
contract. A facilities acquisition contract 
does not contain authority for contractor 
use of facilities. When the facilities under 
the acquisition contract are acquired, in­
stalled, and accepted by the Government, 
accountability is tranferred to a facilities 
contract governing use.

(b) A facilities use ^pntract is a facil­
ities contract which contains terms and 
conditions covering the contractor’s use 
of Government-owned facilities for 
which he is accountable. Facilities, in 
addition, are furnished to a contractor 
by the Government under a facilities use 
contract in the circumstances set forth 
in § 18-13.303-51.

(c) A consolidated facilities contract 
is a facilities contract which provides for 
both acquisition and use of facilities.
§ 18—1.3.303—51 A pplication  o f  acquisi­

tion , u se. and consolidated  facilities  
contracts.

(a) When a facilities contract is re­
quired to provide facilities under § 18- 
13.303-1 (a) and there is no existing facil­
ities contract covering the use of facilities 
by the contractor, the acquisition type 
of facilities contract shall be used in 
conjunction with a facilities use contract, 
except that:

(1) A consolidated facilities contract 
may be used if it is anticipated that all 
foreseeable work with the contractor will 
continue to remain under the cognizance 
of the NASA installation entering into 
the facilities cohtract; and

(2) A facilities use contract shall be 
used, without a facilities acquisition con­
tract, to cover Government furnishing of 
facilities to a contractor when the con­
tract does not require direct reimburse­
ment thereunder in connection with the 
furnishing of such facilities.

(b) If there is an existing facilities use 
contract, additional facilities may be pro­
vided by:

(1) A new facilities acquisition con­
tract which provides for the transfer of 
the additional facilities to the existing 
use contract;

(2) If administratively convenient, by 
amendment of any existing uncompleted 
facilities acquisition contract; or

(3) In the circumstances described in 
paragraph (a) (2) or this section, by 
amendment of the existing use contract.
If there is a existing consolidated facil­
ities contract, additional facilities may be 
provided by its amendment, or by a facil­

ities acquisitimi contract which provides 
for the transfer of the additional facil­
ities to the use provisions of the con­
solidated facilities contract, whichever is 
more administratively convenient.

(c) Prior written advice regarding a 
proposed increased in facilities assistance 
shall be furnished the contracting officer 
of an existing facilities use contract or 
consolidated facilities contract.
§ 18—1 3 .3 0 4  F urnish ing ex istin g  Gov­

ernm ent-ow ned specia l tooling.
(a) General. It is the policy of NASA 

that existing special tooling to which the 
Government has title, or the right to 
acquire title pursuant to the Special 
Tooling clause in § 18-13.704; be offered 
to prospective contractors for use in per­
forming Government contracts and sub­
contracts, if:

(1) To do so will not interfere with 
production or program schedules having 
a greater priority ;

(2) To do so is otherwise advantage­
ous to the Government; and

(3) Its use would be authorized pur­
suant to § 18-13.402 or § 18-13.403 were 
it furnished.

(b) Contract provisions. Special tool­
ing shall be furnished pursuant to either 
the appropriate clause in Subpait 18- 
13.7 or a facilities contract. In any case, 
the contract under which the special 
tooling is furnished shall contain a de­
scription thereof, and the terms and con­
ditions applicable to its shipment to the 
plant of the contractor and to the cost of 
adapting and installing it.
§ 18—1 3 .3 0 5  A cquisition  o f  special tool­

ing .
§ 1 8 -1 3 .3 0 5 -1  General.

(a) Policy. It is the policy of NASA 
that contractors provide and retain title 
to special tooling required for the per­
formance of contracts to the maximum 
extent consistent with sound procure­
ment objectives. Government acquisition 
of title or the right to title in special 
tooling creates substantial administrative 
burden, encumbers the competitive pro­
curement process and frequently results 
in the retention of special tooling with­
out advantage commensurate with such 
burden. In certain instances however, 
the acquisition of special tooling or 
rights thereto may help the Government 
obtain fair prices, recover the residual 
value of special tooling paid for by the 
Government, and increase competition 
in subsequent procurements by increas­
ing the number of sources, where the 
tooling is susceptible of use by more than 
one contractor, considering its adapt­
ability and all costs of movement. Addi­
tionally, thè Government may require all 
or a substantial part of the tooling for 
subsequent in-house use. The particular 
circumstances of each procurement must 
be considered in determining whether 
the advantages of acquiring special tool-? 
ing or rights thereto outweigh the dis­
advantages.

(b) Application of policy in competi­
tive and noncompetitive procurements. 
In procurements where there is adequate

price competition, the Government usu­
ally relies on the competition to obtain 
a fair charge for the amortization of spe­
cial tooling provided by the contractor. 
Furthermore, in a competitive area, 
ownership of special tooling by one con­
tractor is not likely to prevent others 
from competing in follow-on procure­
ments. Thus, it is not generally appro­
priate for the Government to acquire 
special tooling or rights thereto in com­
petitive procurements. However, where 
there is not adequate price competition, 
the Government typically pays the full 
cost of the special tooling regardless of 
who owns or has rights to it, and there­
fore it is usually appropriate for the 
Government to acquire special tooling or 
rights thereto. Moreover, Government 
ownership may make it easier to create 
competition in follow-on procurements. 
Where a decision is made not to take title 
to special tooling in a procurement with­
out price competition, consideration shall 
be given to the need for special contract 
provisions covering contractor plans for 
future recovery of any initial special 
tooling costs in follow-on competitive 
procurements (see § 18-3.813).
§ 1 8 -1 3 .3 0 5 -2  F ixed  -price contracts.

(a) General. In fixed-price contracts 
where a certificate of current cost or 
pricing data is not required, special tool­
ing or rights thereto shall not be acquired 
unless the contracting officer deter­
mines such acquisition to be advanta­
geous to the Government, considering the 
factors set forth in paragraph (b) below.

(b) Criteria for acquisition. In decid­
ing whether to acquire special tooling or 
rights thereto, or to exercise the Govern­
ment's acquisition rights under contracts 
or subcontracts pursuant to the Special 
Tooling clause set forth in § 18-13.704, 
the following factors shall be considered:

(1) The current or probable future 
need of the Government for the items 
involved and the estimated cost of re­
producing them if not acquired;

(2) Their estimated residual value;
(3) The administrative and other ex­

pense incident to reporting, record keep­
ing, preparation, handling, transporta­
tion, and storage;

(4) The effect on pricing future 
contracts;

(5) The feasibility and probable cost 
of making the items available to other 
bidders or offerors in the event of fu­
ture procurement;

(6) The amount offered by the con­
tractor for the right to retain the items; 
and

(7) The contribution Government ac­
quisition makes to future competition.

(c) Criteria for waiving special tool­
ing provisions in subcontracts. In deter­
mining whether rights to acquire special 
tooling from subcontractors are not of 
substantial interest^to the Government 
so as to permit the omission of special 
tooling provisions from the affected sub­
contractors pursuant to paragraph (j) 
of the Special Tooling clause set forth in 
.§ 18-13.704, the contracting officer shall 
consider the factors listed in paragraph
(b) of this section. It is desirable that

X
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such determination be made before ex­
ecution of the contract, to the extent 
practicable, in which case the price shall 
reflect the authorized omission of spe­
cial tooling provisions in any affected 
subcontract. If this question is presented 
to the contracting officer after execu­
tion of the contract, he shall condition 
his determination upon securing the 
contractor’s consent to an equitable re­
duction in the contract price to reflect 
any reduction in the price of the affected 
subcontracts resulting from the omis­
sion of such provisions.

(d) Procedures. (1) If the contract­
ing officer has decided not to acquire 
special tooling or rights thereto, he may 
include in the solicitation such informa­
tion as he may have of current plan- f 
ning for future procurements of the item 
¡involved, consistent with security re­
quirements. Offerors shall be advised in 
the solicitation that such statements are 
estimates and there is no assurance that 
any quantity will be procured.

(2) In formally advertised procure­
ments, each item of special tooling to 
be acquired by the Government under 
the standards set forth above shall be 
clearly identified in the invitation for 
bids as a separate item, or by category 
if individual items are low in value, and 
the Special Tooling clause in § 18-13.704 
shall not be used.

(3) In negotiated procurements, each 
item of special tooling to be acquired 
under the standards set forth above 
shall be identified as a separate item in 
the solicitation and contract to the 
maximum extent practicable, or by cate­
gory if individual items are low in value. 
If such identification is impracticable, 
title to special tooling may be obtained 
through use of the Special Tooling 
clause in § 18-13.704. If the use of this 
clause will result in an undesirable ac­
quisition of rights to some special tool­
ing, the schedule shall specify the spe­
cial tooling not covered by the clause.

(e) Protecting Government interest in 
contractor-owned special tooling. Where 
the Government does not acquire spe­
cial tooling or the rights thereto pursu­
ant to paragraph (d) of this section, but 
will pay for a substantial portion of the 
special tooling in the price paid for sup­
plies or services, special provisions may 
be included in the schedule of a con­
tract to give recognition to the equitable 
interest of the Government in the spe­
cial tooling, if such interest is signifi­
cant. For example:

(1) Where there is a distinct pos­
sibility that the Government eventually 
may decide to acquire title to the special 
tooling, the contract may provide for an 
option in the Government to acquire the 
special tooling at a specified price or for 
an amount to be determined in accord­
ance with specified standards (the 
criteria set forth in paragraph (b) of 
this section shall be considered in ex­
ercising such options); or

(2) If the Government does not 
acquire or reserve the right to acquire 
title to the special tooling, the contract
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may provide for the contractor’s future 
amortization of the special tooling under 
.Government contracts.
§ 18—1 3 .3 0 5 —3 Cost-reim bursem ent type  

contracts.
Title to special tooling under cost-re­

imbursement type contracts shall be ac­
quired pursuant to the clauses set forth 
in §§ 18-13.703 and 18-13.707.
§ 18—1 3 .3 0 6  P roviding special test equip­

m ent.
§ 18—1 3 .3 0 6 —1 Furnish ing ex istin g  spe­

cia l test equipm ent.
It is the policy of NASA to offer exist­

ing Government-owned special test 
equipment to contractors when advan­
tageous to the Government in the light 
of the factors set forth in § 18-13.304. 
Government-owned components to be 
incorporated into special test equipment 
may also be offered in accordance with 
this policy. These components may be 
facilities, special test equipment, or can­
nibalized components of other special 
test equipment for which there is no 
further need.
§ 18—1 3 .3 0 6 —2 Acquisition o f  new spe­

cial test equipm ent.
New special test equipment may be 

acquired by a contractor for the Gov­
ernment when:

(a) Advantageous to the Government 
in the light of the criteria set forth in 
§ 18-13.305-2(b) for special tooling in 
fixed-price contract, and

(b) Existing Government-owned spe­
cial test equipment or components 
thereof cannot be made available.
§ 18—1 3 .3 0 6 —3 Contract provisions for  

acquiring special test equipm ent.
(a) In formally advertised procure­

ments, each item of special test equip­
ment to be acquired by the Government 
shall be clearly identified in the invita­
tion for bids as a separate item, or by 
category if individual items are low in 
value.

(b) In negotiated procurements, with 
respect to special test equipment the 
exact nature of which is known when the 
contract is signed, the contract shall 
identify each item of special test equip­
ment to be acquired by the Government 
as a separated item or by category if 
individual items are low in value.

(c) In negotiated procurements, with 
respect to special test equipment the 
exact nature of which is not known when 
the contract is signed, the contract shall 
define the extent to which the contractor 
will be responsible for acquiring special 
test equipment for the Government. In 
such cases, the clause set forth in 
§ 18-13.705 shall be used to permit the 
Government to furnish special test 
equipment in kind and thereby obtain 
an equitable adjustment.
§ 18—1 3 .3 0 6 —4  Screening ex istin g  Gov­

ernm ent-ow ned special test equ ip ­
m ent costing $ 1 ,0 0 0  or m ore.

In order to minimize the acquisition 
of new special test equipment or compo­
nents thereof, the contracting officer
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shall consider the utilization of the 
Department of Defense Industrial Plant 
Equipment Center resources, and if the 
time limitations and other considera­
tions permit screening existing NASA 
owned production and research property, 
to ascertain whether any Government- 
owned property can be furnished in ac­
cordance with the policy set forth in 
§ 18-13.306-1. To a c c o m p l i s h  such 
screening, Department of Defense In­
dustrial Plant Equipment Requisition 
(DD Form 1419) shall be submitted to 
the Procurement Office, NASA Head­
quarters (Code KDP-3) in accordance 
with Subpart 18-13.50. Where special 
test equipment is to be acquired in the 
manner described in § 18-13.306-3 (b), 
the screening shall be accomplished be­
fore contract award. Where special test 
equipment is to be acquired in the man­
ner described in § 18-13.306-3 (c), the 
contracting officer shall normally accom­
plish the screening and notify the con­
tractor of the Government’s election 
within the notice period provided in the 
Special Test Equipment clause in § 18- 
13.705. Thereafter, the Government- 
owned items to be furnished shall be 
promptly shipped to the contractor and 
the contract shall be equitably adjusted 
pursuant to the Special Test Equipment 
clause. However, if the contracting officer 
determines that the savings anticipated 
f r o m  furnishing Government-owned 
items would be exceeded by costs that 
might be incurred as ar result of delays 
or administrative actions, he may, except 
as to items listed in § 18-13.312, waive 
the screening and shall immediately 
advise the contractor that the Govern­
ment will not furnish the equipment.
§ 18—1 3 .3 0 7  Provid ing G overnm ent pro­

duction  and research property when  
disposal is lim ited .

(a) Nonseverable property. Nonsever-> 
able Government production and re­
search property, other than foundations 
and similar improvements necessary for 
the installation of special tooling, special 
test equipment, and plant equipment, 
shall not be installed or constructed on 
land not owned by the Government, in 
such fashion as to be nonseverable, un­
less the Director (or other head) of the 
installation determines that,such loca­
tion is necessary. The determination to 
locate such nonseverable production and 
research property on land not owned by 
the Government shall be made only 
when all of the conditions in subpara­
graphs (1) through (4) of this para­
graph (a) have been met:

(1) Consideration has been given to 
any nonrecoverable costs involved, in­
cluding transportation and installation;

(2) Consideration has been given to 
locating the Government property on a 
portion of the land where it can be 
segregated from existing contractor- 
owned and Government-owned facilities 
and where the new Government produc­
tion and research property is readily 
accessible to public thoroughfares, where 
it is practical to do so, and in such cases
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consideration has been given to obtain­
ing a written agreement by the contrac­
tor on whose land the property is to be 
placed that either the Government or 
another Government contractor will 
have a right to operate the production 
and research property upon termination 
or completion of the work for which it 
was provided; and in cases where such 
an agreement is not obtained, the nego­
tiation effort shall be documented to 
justify the alternate proposal;

(3) The contractor agrees that the 
Government will have the right to aban­
don in place all nonseverable Govern­
ment production and research property 
provided and that the Government, in 
such event, will not have any obligation 
to restore or rehabilitate the premises on 
which the property is located, unless 
otherwise provided in the contract with 
the prior approval of the head of the 
installation (this approval authority 
shall not be delegated); and

(4) One of the circumstances in sub­
divisions (i) through (iv) of this sub- 
paragraph has been met—

(i) The Government obtains an option 
to acquire the underlaying land;

(ii) The production and research 
property is disposable, after the Govern­
ment’s need therefor has ceased, to par­
ties other than the contractor for com­
mercial or industrial operations and the 
Government acquires from the owner a 
right to retain title and to dispose of all 
facilities it has constructed, without re­
gard to the laws of real property in the 
jurisdiction in which the facility is lo­
cated. Such right of disposition must be 
unencumbered, and will be evidenced by 
written agreement or other legal instru­
ment signed by the contractor or other 
owner of the real property;

(iii) The contractor agrees in writing 
that he will purchase the property upon 
the termination or completion of the 
contract under which the property is pro­
vided, or within a specified reasonable 
time thereafter, at a price to be detei- 
mined by appraisal, or at a price equal 
to the acquisition cost of the property 
less depreciation at the rate or rates 
specified in the contract (which rate or 
rates shall take into account the esti­
mated useful life of the property) or for 
the scrap and salvage value of the prop­
erty if the head of the installation deter­
mines that the estimated useful life of 
the property will not extend beyond the 
expiration of the facilities contract or 
the completion of the work for which 
the property was provided. Any such 
purchase agreement must permit the 
Government to credit any amounts due'' 
the contractor under the contract against 
the purchase price; or

(iv) The Administrator, NASA, specif­
ically approves other provisions which 
he considers adequate to protect the in­
terests of the Government in regard to 
the production and research property.

(b) Property subject to patent or other 
proprietary rights. If patent or other pro­
prietary rights of a contractor may re­
strict the disposal of Government pro­

duction and research property, the con­
dition in either paragraph (a) (4) (ii) or
(iii) o,f this section shall be satisfied be­
fore such property is provided.
§ 18—1 3 .3 0 8  O ffer to  furn ish  Govern­

m ent production  and research prop­
erty “As Is” .

(a) Government production and re­
search property may be offered on an 
“as is” basis in any solicitation for fixed- 
price type contracts, whether such prop­
erty is in storage or in the possession of 
a contractor. In the latter event, the 
offer will be subject to the policy stated 
in § 18-13.304(a) (1) regading the rela­
tive priorities of the work involved.

(b) Government production and re­
search property may be offered on an “as 
is” basis for the performance of fixed- 
price type contracts only if it can be 
inspected by bidders or proposers prior to 
the submission of their offers. In such 
cases, the solicitation shall state:

(1) The availability and location of 
the property, and the conditions under 
which it may be inspected;

(2) That the property will be offered 
in its current condition, f.o.b. present 
location;

(3) That bidders or proposers must 
satisfy themselves that the property is 
suitable for their use;

(4) That any costs of transporting, 
installing, modifying, repairing, or other­
wise making the property suitable for use 
shall be borne by the successful bidder 
or proposer;

(5) That evaluations will be made to 
eliminate any competitive advantage 
from the use of the property (see Sub- 
part § 18-13.5); and

(6) The bidders or proposers to whom 
the property is offered, if it is not to be 
offered to all.

(c) If, in accordance with the policy 
stated in §§ 18-13.402 and 18-13.403, the 
successful bidder or proposer is author-

ized to use property furnished on an “as 
is” basis, the Government shall furnish 
the property in its current condition, 
f.o.b. present location. If a facilities con­
tract is used to furnish Government pro­
duction and research property offered on 
an “as is” basis, the schedule shall state 
that the contractor shall not be reim­
bursed thereunder for transporting, in­
stalling, modifying, repairing, or other­
wise making the property ready for use.
§ 18—1 3 .3 0 9  Changing G overnm ent pro­

duction  and research property to be 
provided.

The amount of Government produc­
tion and research property specified un­
der a contract to be provided may be in­
creased by a bilateral modification of the 
fcontract. Such increases shall be made 
only when approved in accordance with 
the policies prescribed in this Subpart 
18-13.3 and when the Government re­
ceives adequate consideration therefor. 
Unilateral decreases in or substitutions 
for the Government production and re­
search property specified under a con­
tract to be provided by the Government 
may be ordered by the contracting offi­
cer, subject to the equitable adjustment 
of the contract, in accordance with para­
graph (b) of the appropriate Govern­
ment Property clause in Subpart 18-13.7.
§ 18—1 3 .3 1 0  L im ited  offers.

If it is not feasible to make Govern­
ment production and research property 
available to all bidders or proposers, 
solicitations offering to furnish such 
property under this subpart may limit 
the offer accordingly.
§ 18—1 3 .3 1 2  Item s to  be screened.

The items to be screened (see Subpart 
18-13.50) in accordance with §§ 18- 
13.301 (f ) and 18-13.306-4 are listed in the 
following Defense Supply Agency Hand­
books:

Index of Industrial Plant E quipment H andbooks

(NOTE—Handbooks are for sale by the Superintendent of Documents, U.S. Government Printing Office,Washington, D.C. 20102)

FSC Title DSA

6625........ . . . ................ Electrical and Electronic »Properties Measuring and Testing Instru­
ments.

3220..... ............... ........Woodworking Machines______ ____ _____________________3411-3419, 3441-3449____Production Equipment Directory, D1 Metalworking Machinery 1960,Revision Volumes 1 and 2.1
3411-3419, 3441-3449........Supplement to Production Equipment, Directory D1 Metalworking

Machinery 1960 Revision.13424, 4430.................... Industrial Furnaces and Ovens Volume 1 and 2...............................
6636..... ............ -...... — Physical Properties Testing Equipment. . ............ ............. ............3530, 3625. . _________ Textile Industries Machinery and Industrial Sewing Machines______
6636______________ Environmental Chambers_______________________________3422, 3426.__________ 'Rolling Mills, Drawing Machines and Metal Finishing Equipment___
3450, 3460, 5220_______ Portable Machine Tools and Toolroom Layout Plates and Tables____
6680, 6685__________ Liquid and Gas, Pressure, Temperature, Humidity, and MechanicalMotion Measuring and Controlling Instruments.
3635.... ............. ...........Crystal and Glass Industries Machinery__________ ____ ______
4440_______ ,___ ___Driers, Dehydrators, and Anhydrators______ ,______________ _
6650,6670.___ ______Scales, Balances and Optical Instruments............. .............. ............3680..___ _________Foundry Equipment............................................................. ......

DSAH 4215.1 
DSAH 4215.2

DSAH 4215.3
DSAH 4215.4 DSAH 4216.6 
DSAH 4215.8 DSAH 4215.10 
DSAH 4215.12 
DSAH 4216.13 DSAH 4215.15
DSAH 4215.16 
DS AH 4215.17 DSAH 4215.18 
DSAH 4215.19

See footnote at end of table.
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I ndex  of I n d u stria l  E q u ip m e n t  H andbooks— C o n tin u ed

FSO Title DSA

66%. -_i_-______ _ Combination and Miscellaneous Instruments Including Dynamom-
4920. ____________ — Aircraft Maintenance and Repair Shop Specialized Equipment------
4330________;____ 1: Centrifugals, Separators and Filters...--- -̂--------------------------6630,8010__________ Chemical Analysis and Laboratory Instruments------ ------------------3616, 3660___ _______ Pulp and Paper Industries and Size Reduction Machinery-------- ------
3620______________ Rubber and Plastics Working Machinery----- ------------------------3611, 3686, 3693, 3694, Marking, Metal Container, Assembly, Clean Work Stations, and 

3696. Miscellaneous Industry Machinery.3650,__...___________ Chemical and Pharmaceutical Products Manufacturing Machinery—4940. ~________Miscellaneous Maintenance and Repair Shop Specialized Equipment.
3690,'4925” _E.______ Specialized Ammunition and Ordnance Machinery---------------- -----
3406............ ................ Metalworking Saws and Filing Machines.................... . .—
3 4 1 8_ _ __________ Planers and Shapers (Includes Shapers, formerly Part of FSC 3419)—
3431, 3432, 3433̂  3436, Welding, Heat Cutting and Metalizing Equipment....... ...... ............
340(̂ 3410_____ _____ Machining Centers, Way Type Machines, Electrical and Ultrasonic

Erosion Machines.
3 4 1 9_____________ Miscellaneous Machine Tools------------------------- --------------------

DSAH 4215.21
DSAHDSAH
DSAHDSAH
DSAH
DSAH

4216.23
4215.24 4215.30 4215.33
4215.35
4215.36

DSAH 4215.37 DSAH 4215.38 DSAH 4215.39 
DSAH 4215.40 DSAH 4215.41 DSAH 4215.42
DSAH 4215.43
DSAH 4215.44

* Production Equipment Directory D1 for sale by Superintendent of Documents, U.S. Government Printing 
Office, Washington, D.C. 20402. For FSC 3418 and 3419, see Handbooks DSAH 4215.41 and 424fe44 respectively.

Subpart 18—13.4— Use and Rental of
Government Production and Re­
search Property 

§ 1 8 -1 3 .4 0 1  Policy.
It is the policy of NASA to put Gov­

ernment production and research prop­
erly which is in the possession of a con­
tractor or subcontractor to the greatest 
possible use in the performance of Gov­
ernment contracts or subcontracts, so 
long as such use does not confer a com­
petitive advantage on the contractor or 
subcontractor contrary to the policies set 
forth in Subpart 18-13.5.

(a) Industrial Plant Equipment (IPE) 
is acquired by NASA for use by a con­
tractor in performing NASA work only 
when the contractor is unable or unwill­
ing to furnish the IPE, and it is deemed 
in the best interest of the Government to 
provide such equipment to meet required 
delivery schedules for NASA materials 
and services. Existing Government- 
owned IPE may be provided contractors 
when substantial savings to the Govern­
ment will accrue, and no competitive ad­
vantage is conferred.

(b) There are instances where Gov­
ernment-owned IPE is required to re­
main in a contractor’s plant to perform 
NASA work, but where the full capacity 
of the equipment is not required for this 
work. In such instances, contractors may 
be authorized to make use of the equip­
ment for commercial work under three 
conditions where such authorization may 
be in the interest of the Government:

(1) To keep the equipment in a high 
state of operational readiness through 
regular usage;’

(2) Where substantial savings to the 
Government would accrue through over­
head cost sharing and receipt of rentals, 
or

(3) To avoid an inequity to the con­
tractor who is required, at the Govern­
ment’s request, to retain the equipment 
in place, often intermingled with con­
tractor-owned plant equipment required 
for the production of commercial orders.
§ 18—1 3 .4 0 2  A uthorizing a contractor to 

u se  G overnm ent production  and re­
search property  w ithout charge.

(a) A contractor may use Government 
production and research property with­
out charge:

(1) In  the perform ance of—
CD Prime contracts which specifically 

authorize use without charge,;
(ii) Subcontracts of any tier if the 

contracting officer having cognizance 
over the prime contract concerned has 
authorized use without charge by:

(a) Approving a subcontract specifi­
cally authorizing such use;

(b) Including such authorization in 
the prime contract; or

(c) By otherwise approving such use 
in  writing;

(iii) Contracts of foreign government 
if use without charge has been authorized 
in writing pursuant to § 18-13.406; or

(iv) Research, development, or edu­
cational work by nonprofit organizations 
if the contracting officer having cogni­
zance of such property approves such use 
in writing.

(2) Provided, as to subparagraph (1) 
(i) and (ii) of this paragraph—

(1) The procedures set forth in Sub­
part 18-13.5 are complied with;

(ii) The contracting officer having cog­
nizance of the prime contract determines 
that the Government will receive ade­
quate consideration for the use of the 
property through reduced costs for the 
supplies or services or otherwise; and

(iii) A concurrence in the proposed 
use of the property in accordance with 
paragraphs (b) and (c) of this section 
is obtained.

(b) XI) A contracting officer desiring 
to authorize use of Government produc­
tion and research property under the 
cognizance of another contracting offi­
cer may request the latter to give his 
concurrence in such use. If concurrence 
is denied, the resolution procedures set 
forth in paragraph (c) of this section 
shall be employed.

(2) Unless its use is authorized by the 
solicitation, each solicitation shall re­
quire that any contractor or subcontrac­
tor desiring tc use Government produc­
tion and research property in his 
possession in the performance of the 
proposed Government contract or sub­
contract shall request the contracting 
officer having cognizance of such prop­
erty to give his written concurrence in 
such use. Such concurrence shall be given 
whenver possible and shall contain any 
information required by § 18-13.502 or 
§ 18-13.503.

(c) If the contracting officer having 
cognizance of Government production 
and research property refuses to give the 
concurrence called for by paragraph (b)
(2) of this section, the contractor may 
report the matter to the contracting of­
ficer, who may then request permission 
of the contracting officer having cogni­
zance over such property to authorize 
its use. The latter shall respond promptly 
to this request. In the event of a dis­
agreement between the two contracting 
officers, they shall refer the matter to the 
head of their respective installation as 
promptly as may be practicable. If the 
latter are unable to reach agreement, 
they shall refer the matter to their re­
spective higher echelons of procurement 
authority for resolution. Any intergov­
ernmental issue shall be referred to.the 
Director of Procurement, NASA Head­
quarters for resolution.

(d) Notwithstanding paragraph (a) of 
this section, a contract may be modified 
to provide for the use of Government 
production and research property on a 
rent-free basis, if the contract is equi­
tably adjusted to reflect the elimination 
of rent and any other amount attributa­
ble thereto.
§ 1 8 - 1 3 .4 0 2 -5 0  Authorizations.

For purposes of documentation and 
administration, a copy of any authoriza­
tion to use Government provided pro­
duction and research porperty shall be 
furnished by the contracting officer 
granting the authorization to the con­
tracting officer requesting the authority 
to use the property. A record of contracts 
and subcontracts on which the property 
is authorized to be used shall be in­
cluded in the file of the contract under 
which the property is accountable. Docu­
mentation of any authorization to use 
Government property in the performance 
of a supply or service contract shall ac­
company each supply or service contract 
submitted to NASA Headquarters for 
review.
§ 18—1 3 .4 0 2 —51 Provisions o f  r e l a t e d  

procurem ent contracts requiring the  
u se  o f  G overnm ent fa c ilitie s in  the 
possession  o f  a contractor.

When a related rocurement-contract, 
or modification thereto is negotiated on 
the basis of the use of facilitise which 
have been previously provided (or are 
currently being provided under an ex­
isting contract) by NASA or another 
Government agency to the prime con­
tractor or his subcontractors, the follow­
ing procedures shall apply:

(a) Facilities which are authorized for 
use by a prime contractor shall be identi­
fied by the facilities contract number. 
If use of the facilities is authorized on a 
no-charge basis, the contract shall con­
tain the following clause:

Use of Government F acilities on a 
No-Charge Basis (October 1967)

The C ontractor is au thorized  to  use on a 
no-charge basis, in  th e  perform ance of th is  
con tract, th e  G overnm ent-ow ned facilities 
provided to  h im  u n d e r th e  facilities co n tract 
identified  below:

(b) Where no-charge use of facilities 
is authorized for subcontract work which

No.
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will support the related prime procure­
ment contract, the names of subcon­
tractors, with the respective facilities 
contract numbers and items to be pro­
duced, shall be inserted in the related 
procurement contract, or modification 
thereof, pursuant to § 18-13.402-53.
§ 18—1 3 .4 0 2 —52 R e l a t e d  procurem ent 

contracts requiring the provision  o f  
additional facilities.

(a) Prior to executing a related pro­
curement contract in which it is agreed 
that additional Government facilities 
shall be provided, the contracting officer 
shall determine whether the proposed 
contractor has in existence a facilities 
contract with NASA. If so, the contract­
ing officer shall arrange with the con­
tracting officer administering the facili­
ties contract to have the proposed 
additional facilities included under the 
facilities contract and the related pro­
curement contract shall specify such ar­
rangement. If the proposed contractor 
does not have a facilities contract with 
NASA, the contracting officer shall either 
enter into a separate facilities contract 
or provide the required facilities under 
the related procurement contract, sub­
ject to the limitations set forth in 
§ 18-13.303-1.

(b) If a related procurement contract, 
or a modification thereof, is negotiated 
on the basis that additional facilities will 
be provided to the contractor under a 
separate facilities contract (either di­
rectly by the Government or by contrac­
tor acquisition at Government expense), 
the following Facilities clause shall be 
inserted in the schedule of such related 
procurement contract:

F acilities (July 1968)
(a) The term s and  conditions of th e  con­

t ra c t  are based on th e  providing to  th e  Con­
trac to r, un d er separate facilities con tract, of 
certa in  facilities w hich are described in
--------- Such facilities, as determ ined  by th e
C ontracting  Officer shall be e ith e r fu rn ished  
to  th e  C ontractor directly  by th e  Govern­
m en t, or th e  C ontractor shall be au thorized  
to  acquire th em  a t G overnm ent expense. The 
parties hereby agree to  en te r  in to  such a  
separate  facilities con tract, or to  supplem ent 
a n  existing facilities co n trac t to  cover such 
add itional facilities, as th e  case m ay be, a t  
th e  earliest practicab le  date. Any separate 
facilities co n trac t shall be m ade using  such 
applicable co n trac t form, if any, as is p re­
scribed by th e  NASA Procurem ent R egulation  
in  effect on th e  da te  such facilities co n trac t 
is executed and  shall provide th a t  such  fa ­
cilities m ay be used ren t-free  in  th e  perform ­
ance of th is  con tract.

(b) I t  is agreed th a t  if such  facilities are 
n o t provided a t th e  tim e and  to  th e  ex ten t as 
ind icated  in  paragraph  (a) above, an  equ i­
tab le  ad ju s tm en t shall, upon tim ely  w ritten  
request of th e  C ontractor, be m ade in  th e  
term s and  conditions of th is  con tract to  th e  
ex ten t required  by reason of th e  Govern­
m en t’s fa ilu re  to  provide such facilities.

(c) In the blank in paragraph (a) of 
the foregoing clause, specifically iden­
tify the facilities to be provided, either
(1) by referencing the contractor’s pro­
posal or that portion thereof which de­
scribes the additional facilities to be 
provided, or (2) by referencing any other 
document which identifies and describes
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the facilities, or (3) by identifying and 
describing in the clause itself the facili­
ties which have been agreed upon as 
those to be provided. Where rent-free use 
will not be authorized, the clause shall 
be modified to delete the reference to 
such use.
§ 18—1 3 .4 0 2 —53 F acilities fo r  subcon­

tractors on  a no-charge basis.
If it is desired to permit a contractor 

to let certain of his subcontractors have 
the benefit of the use of Government fa­
cilities in the possession of such subcon­
tractors on a no-charge basis, whether 
or not the prime contractor is to have the 
use of facilities on a no-charge basis, the 
Use of Government Facilities by Subcon­
tractors clause set forth below shall be 
included in the related procurement 
contract: Provided, That (a) the price or 
the fee of the prime contract is negoti­
ated on the specific understanding that 
the use of the facilities on a no-charge 
basis will be permitted in the perform­
ance of the specified subcontract items by 
the specified subcontractors to be set 
forth in paragraph (a) of the Use of 
Government Facilities by Subcontractors 
clause and (b) the subcontractor is not 
placed in a favored competitive position.
Use of Government F acilities by Subcon­

tractors (April 1962)
(a) The following subcontractors having 

Governm ent-ow ned facilities provided u nder 
th e  Facilities con tracts se t fo rth  below, in  
effect on th e  da te  of th is  con tract, are a u ­
thorized  to  use such  facilities on a  no-charge 
basis for th e  su bcon trac t item s listed  below, 
and  th e  subcon trac t shall so provide:

Facilities
Contract Subcontract

Subcontractor N um ber Item

(b) I f  th e  C ontractor en te rs in to  o ther 
subcon trac ts w ith  subcontractors who , have 
G overnm ent-ow ned facilities provided to  
th em  u n d er Facilities con tracts w hich pro­
vide th a t  no-charge use m ay be authorized , 
th e  C ontracting  Officer m ay au thorize  th e  
use of such facilities on a  no-charge basis: 
Provided:

(i) He determ ines th a t  such  use will n o t 
give th e  subcontractor a  favored com petitive 
position; and

(ii) T his co n trac t is am ended to  reflect 
adequate  consideration  to  th e  G overnm ent 
fo r th e  use of such  facilities on  a  no-charge 
basis.
Such subcon trac ts shall specifically a u th o r­
ize th e  nq-charge use, and  requ ire  th e  w rit­
te n  approval of th e  C ontracting  Officer. No 
m odification to  th is  con trac t will be required, 
as provided in  (ii) above, if th e  C ontracting  
Officer determ ines th a t  an  e lim ination  of 
charge for use of such  facilities will, of itself, 
re su lt in  an  adequate  decreased cost to  th e  
G overnm ent un d er th is  con tract.

(c) I f  th e  G overnm ent-ow ned facilities 
provided to  th e  C ontractor or any subcon­
trac to r h ereunder on a no-charge basis are 
increased or decreased or do n o t rem ain  
available du ring  th e  perform ance of th is  
con tract, or if  any  change is m ade in  th e  
term s and  conditions un d er w hich th ey  are 
m ade available, such equ itab le  ad ju s tm en ts  
as m ay be appropria te  will be m ade in  th e  
term s of th is  con tract, unless su ch  increase 
o r decrease was contem plated  in  th e  estab ­
lish m en t of th e  price of th is  co n tract or a  
subcontract.

(d) The C ontractor agrees th a t  h e  will not 
directly  or in d irec tly ,' th ro u g h  overhead 
charges or otherw ise, Include in  th e  price of 
th is  con tract, or seek re im bursem ent under 
th is  co n trac t for, any re n ta l charge paid by 
th e  C ontractor fo r th e  use on  o th er contracts 
of th e  facilities referred to  herein. Any sub­
co n trac t h ereunder w hich au thorizes the 
su b con trac to r to  use G overnm ent facilities 
on  a  no-charge basis shall con ta in  a  provision 
to  th e  sam e effect as th is  parag raph  ( d ) .

§ 18—1 3 .4 0 2 —5 4  Contract p r o v i s io n s  
where fac ilities are provided under a 
contract other than a facilities con­
tract.

(a) Where Government-owned facili­
ties are to be acquired or fabricated by a 
contractor under a contract other than 
a facilities contract, the following clause, 
with the schedule terms called for 
therein, shall be included in the contract, 
in addition to the appropriate Govern­
ment Property clause:
Facilities Acquired or F abricated (May 1965>

Subject to  th e  approval of th e  contracting 
officer, th e  con tractor m ay acquire or fabri­
cate  th e  facilities listed  in  th e  schedule of 
th e  con tract. Costs incurred  therefo r will be 
allowable costs, provided th a t  th e  contrac­
to r  shall have no obligation  to  acquire or 
fab ricate  facilities and  th e  G overnm ent shall 
have no obligation  to  reim burse any am ount 
fo r such  facilities in  excess of th e  total 
estim ated  facilities costs se t fo r th  in  the 
Schedule, unless th is  co n trac t is amended 
to  increase such  am ount. The facilities ac­
qu ired  or fabricated  shall be considered Gov­
e rnm en t p roperty  and  sub ject to  th e  provi­
sions of th e  G overnm ent P roperty clause of 
th is  con tract.

(b) Where existing facilities are to 
be furnished under a contract contain­
ing the appropriate Government Prop­
erty clause of Subpart 18-13.7, no sepa­
rate clause covering such facilities gen­
erally is necessary. The items of facilities 
will be listed or specified in the schedule 
as Government-furnished property. 
However, if installation of such existing 
facilities to be furnished by the Govern­
ment is to be performed by the contractor 
at Government expense, the contract 
schedule shall so state and set forth the 
total estimated cost therefor.
§ 18—1 3 .4 0 3  R ental o f  G overnm ent pro­

duction  and research property.
(a) When use of Government produc­

tion and research property is authorized 
by the contracting officer having cog­
nizance of the property, rent computed 
in accordance with § 18-13.404 shall be 
charged for such use except where use 
without charge is authorized under §18— 
13.402. If this contracting officer refuses 
to grant such authorization with respect 
to work for the Government, the con­
tracting officer having cognizance of the 
procurement may refer the matter to the 
higher echelons of authority referred to 
in § 18-13.402 (c).

(b) When Government production 
and research property is no longer re­
quired for the performance of Govern­
ment contracts or subcontracts, it shall 
not continue to be made available to a 
contractor solely for commercial use pur­
suant to this subpart, (see § 18-13.301 
(e>).
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(c) Each contracting officer having 
cognizance of Government production 
and research property shall be respon­
sible for the collection of rent thereon.
§ 18—1 3 .4 0 4  . R ental rates and policies  

applicable to  the use  o f  G overnm ent 
production  and research property.

(a) Except as provided in paragraph 
(b) of this section, the rent for all Gov­
ernment production and research prop­
erty shall be computed in accordance 
with the “Use and Charges” Clause set 
forth in § 18-7.702-12 for facilities. Rent 
for machine tools (Production Equip­
ment Codes 3411-3419) and secondary 
metalforming and cutting machines 
(Production Equipment Codes 3441- 
3449) shalí be based on the time such 
property is available for use. Rent for 
other classes of Government production 
and research property is normally 
charged on the same basis; however, if 
the Director of Procurement determines 
it to be in the best interest of the Gov­
ernment, rent may be charged on an 
actual use or other basis. In such cases, 
the Use and Charges clause should be 
appropriately modified.

(b) The rental charge required by 
paragraph (a) of this section shall not 
be applicable to;

(1) Wholly Govemment-pwned plants 
operated by private contractors on a fee 
basis;

(2) Items of equipment which are of 
such size or complexity, or have such 
performance characteristics, that they 
present unusual problems in relation to 
the time required for their preparation 
for shipment, installation, and prepara­
tion for operation; Provided, That the 
Office of Emergency Preparedness has 
approved the general program involving 
such equipment;

(3) Government production and re­
search property left in place or installed 
on contractor-owned property for mo­
bilization or future production purposes 
of NASA; Provided, That a rental charge 
computed in accordance with paragraph 
(a) of this section shall apply to so much 
of such property or its capacity as may 
be used or authorized for use; or

(4) Such other Government produc­
tion and research property as may be 
otherwise excepted by the Office of Emer­
gency Preparedness.
§ 18—1 3 .4 0 5  Non-G overnm ent u se  o f  in ­

dustrial p lan t equipm ent ( I P E ) .
(a) The prior written approval of the 

contracting officer is required for any 
non-Govemment use of active Govern­
ment-owned industrial plant equipment 
(see B.102-11). Each such approval shall 
contain limitations on the contractor’s 
right to use the equipment consistent 
with the requirements of this paragraph. 
Before non-Govemment use exceeding 
25 percent may be authorized, prior ap­
proval of the Director of Procurement 
shall be obtained: Provided, That as to 
Government-owned machinery and tools 
(Production Equipment Codes Nos. 3411- 
3419 and 3441-3449) having a unit ac­
quisition cost of $1,000 or more the prior 
approval of the Office of Emergency Pre­
paredness shall be obtained through the

Director of Procurement with the con­
currence of the Director of Facilities. 
Requests requiring the approval of the 
Director of Procurement or the Office of 
Emergency Preparedness shall be sub­
mitted at least 6 weeks in advance of the 
projected use and shall include:

(1) The total number of active IPE 
items involved and total acquisition cost 
thereof; and

(2) An itemized listing of active 
equipment having an acquisition cost of 
$25,000 or more, showing for each such 
item the nomenclature, production 
equipment code, year of manufacture, 
and the acquisition cost.

(b) The percentage of Government 
and non-Government use shall be copi- 
puted on the basis of time available for 
use. For this purpose the contractor’s 
normal work schedule, as represented by 
scheduled production shift horns, shall 
be used. All active industrial plant 
equipment located at any single plant 
having a unit acquisition cost of less 
than $25,000 may be averaged over a 
quarterly period. Equipment having a 
unit acquisition cost of $25,000 or more 
shall be considered on an item by item 
basis.

(c) The approvals under paragraph 
(a) of this section may be granted only 
when it is in the interest of the Govern­
ment (1) to keep the equipment in a 
high state of operational readiness 
through regular usage; (2) because sub­
stantial savings to the Government 
would accrue through overhead cost 
sharing and receipt of rental; or (3) to 
avoid an inequity to the contractor who 
is required, at the Government’s request, 
to retain the equipment in place, often 
intermingled with contractor-owned 
equipment required for commercial pro­
duction. Approval for non-Govemment 
use shall be for a period of not more than 
1 year. Approval for non-Govemment, 
use in excess of 25 percent shall be for 
a period of not less than 3 months.

(d) Rent-free use of Government 
property for independent research and 
development generally will be discour­
aged except in unusual circumstances 
where it is determined that:

(1) Such use is clearly in the best in­
terests of the Government (for example, 
the project can reasonably be expected 
to be of value .in specific Government 
programs), and

(2) The policy set forth in § 18^13.501 
is adhered to in that no competitive ad­
vantage will accrue to the contractor 
through such authorized use of Govern­
ment property.
§ 18—1 3 .4 0 6  R ent-free  use  o f  Govern­

m ent production  and research prop­
erty on  work fo r  fo re ig n  govern­
m ents.

Upon the request of a foreign govern­
ment, or a contractor certifying that he 
is acting on behalf of a foreign govern­
ment, Government production and re­
search property located in the United 
States, its possessions, or Puerto Rico, 
may be authorized for use without 
charge on contracts of foreign govern­
ment or subcontracts thereunder i f :

(a) Such use is approved by the Direc­
tor of Procurement with the concurrence

of the Director, Office of Facilities, NASA 
Headquarters;

(b) Such use is legally authorized;
(c) The foreign government’s place­

ment of the contract directly with the 
contractor is consistent with the best in­
terest of the United States;

(d) It appears that the foreign gov­
ernment will place the contract with the 
contractor whether or not such use is au­
thorized, or that no competitive pricing 
advantage will accrue to the contractor 
by virtue of such use;

(e) The contractor agrees that no 
charge for the use of such property will 
be included in the price charged the for­
eign government under the contract; and

(f) Such use will not interfere with 
foreseeable requirements of the United 
States.
§ 18—1 3 .4 0 7  U se o f  G overnm ent produc­

tion  and research property w ithout 
charge by non profit organizations.

The contracting officer cognizant of 
Government production and research 
property in the possession of a nonprofit 
organization may approve the use of such 
property by such organization without 
charge, for research, development or 
educational work, i f :

(a) Such use is directly or indirectly 
in the national interest;

(b) Such use is not for the direct 
benefit of a profit-making organization; 
and

(c) The Government receives some di­
rect benefit from such use (such benefit 
shall, at a minimum, include the furnish­
ing of a report by the contractor on the 
work for which the property was pro­
vided and may include rights to use the 
results of the work without charge, or 
any other benefit that may be 
appropriate).
§ 18—1 3 .4 0 8  U se o f  G overnm ent produc­

tion  and research property o n 'in d e ­
pendent research and developm ent 
program s.

The contracting officer having cogni­
zance of the property may authorize use 
of Government production and research 
property on a contractor’s independent 
research and development (IR&D) (see 
§ 18-15.205-35): Provided, That:

(a) Use does not conflict with the pri­
mary use of the property;

(b) Use does not result in retention by 
the contractor of property which could 
otherwise be released;

(c) The contractor agrees not to in­
clude as a charge against any Govern­
ment contract the rental value of such 
property used on his IR&D program; and

(d) A rental charge for the portion of 
the contractor’s IR&D program cost al­
located to commercial work, computed in 
accordance with § 18-13.404, is deducted 
from any agreed upon Government share 
of the contractor’s IR&D costs.
§ 18—1 3 .4 5 0  P rocurem ent by other Gov­

ernm ent agencies requiring the use  
o f  NASA fac ilities in  possession  o f  the  
contractor.

Use of NASA production and research 
property in the possession of the contrac­
tor on contracts of other agencies of the 
Government shall be authorized to the 
extent that such use will not:
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(a) Interfere with the primary NASA 

purpose of the facilities; and
(b) Require the use of the facilities be­

yond the anticipated date of completion 
of the primary purpose;
In such cases, approval, on a noninter­
ference basis, for use may be given by the 
NASA contracting officer having cogni­
zance of the property.

Subpart 18—13.5— Competitive 
Advantage 

§ 1 8 -1 3 .5 0 1  P olicy.
It is the policy of NASA to eliminate 

the competitive advantage that might 
otherwise arise from the acquisition or 
use of Government production and re­
search property. This is accomplished by 
charging rental or by use of rental equi­
valents in evaluating bids and proposals 
as provided in § 18-13.502 and § 18-13.503 
The only exception to this general policy 
is stated in § 18-13.505, which provides 
that certain costs or savings to the Gov­
ernment related to providing such prop­
erty to contractors shall be considered in 
such evaluation, regardless of any com­
petitive advantage that may result from 
this excepiton.
§ 18—1 3 .5 0 2  Advertised procurem ents—  

U se o f  ex istin g  G overnm ent produc­
tion  and research property.

§ 1 8 -1 3 .5 0 2 -1  General.
In formally advertised procurements, 

the competitive advantage that might 
otherwise accrue to a contractor from 
the use o f’existing Government produc­
tion and research property shall be elim­
inated by adding an evaluation factor 
to  each bid for which such use is re­
quested, or where the use of an evalua­
tion factor is not practical, by charging 
rent for such use.
§ 18—1 3 .5 0 2 —2 Procedures for  use o f  

evaluation  factors.
Where an evaluation factor is used, it 

shall be equal to the rent, allocable to 
the contract, which would otherwise 
have been charged for such use. The in­
vitation for bids shall set forth a descrip­
tion of the evaluation procedure to be 
followed, as required by § 18-13.506, and 
it shall require all bidders to submit with 
their bids:

(a) A list or description of all Gov­
ernment production and research prop­
erty which the bidder or his anticipated 
subcontractors propose to use on a rent- 
free basis, including property offered for 
use in the invitation for bids, as well as 
property already in possession of the 
bidder and his subcontractors under 
other contracts;

(b) With respect to such property al­
ready in possession of the bidder and his 
proposed subcontractors, identification 
of the facilities contract or other in­
strument under which the property is 
held, and the written permission of the 
contracting officer having cognizance of 
the property for use of that property;

(c) The months during which such 
property will be available for use, which 
shall include the first, last, and all in­
tervening months, and with respect to 
any such property which will be used

concurrently in performance of two or 
more contracts, the amounts of the re­
spective uses in sufficient detail to sup­
port the proration required by § 18- 
13.502-3 (b) ; and

(d) The amount of rent which would 
otherwise be charged for such use, com­
puted in accordance with § 18-13.404.
§ 18—1 3 .5 0 2 —3 L im itations.

(a) The invitation for bids shall' pro­
vide that no use of Government produc­
tion and research property other than 
as described and permitted pursuant to 
§ 18-13.502-2 shall be authorized unless 
such use is approved in writing by the 
contracting officer cognizant of the 
property, and either rent calculated in 
accordance with § 18-13.404 is charged, 
or the contract price is reduced by an 
equivalent amount.

(b) If Government production and 
research property will be used on other 
work under one or more existing con­
tracts for which use has been authorized 
(see § 18-13.402 and § 18-13.403), the 
evaluation factor shall be determined by- 
prorating the rent between the proposed 
contract and such other work. The pro 
rata share applicable to a proposed con­
tract shall be determined by multiplying 
the full rental charge for the use of 
Government production and research 
property for the period for which rent- 
free use is requested (i.e., the full charge 
for the requisite number of rental pe­
riods computed in accordance with para­
graph (b) (2) of the Use and Charges 
clause in § 18-7.702-12, before applica­
tion of the credit for rent-free use) by a 
fraction the numerator of which is the 
amount of use of such property requested 
by the contractor under that contract 
determined in accordance with para­
graph (b) (1) (iv) of the Use and Charges 
clause and the denominator of which is 
the sum of the previously authorized use 
of the property by the contractor for the 
period and the use requested under the 
proposed contract.
§ 1 8 - 1 3 .5 0 2 - 4  R ent.

If competitive advantage is to be 
eliminated by charging rent, any bidder 
or subcontractor may use Government 
production and research property after 
obtaining the written approval of each 
contracting officer having cognizance of 
such property. Rent shall be charged for 
such use in accordance with § 18-13.404.
§ 18—13.5 0 3  N egotiated procurem ent—  

Use o f  ex istin g  G overnm ent produc­
tion  and research property.

In negotiated procurements, competi­
tive advantage arising from the use of 
Government production and research 
property shall be eliminated by the use of 
an evaluation factor established in ac­
cordance with § 18-13.502, except when 
the contracting officer determines that 
the use of an evaluation factor would not 
affect the choice of contractors.
§ 18—1 3 .5 0 4  R esidual value to the Gov­

ernm ent o f  special too lin g  and special 
test equipm ent to  be acquired in  com ­
petitively  negotiated  procurem ents.

(a) In competitively negotiated pro­
curements that permit the acquisition of

special tooling or special test equipment, 
an evaluation of the residual value of 
such property to the Government may 
be made where practicable in accordance 
with paragraphs (b) and (c) of this sec­
tion. Such an evaluation is appropriate 
in cases where the contracting officer has 
determined that such property will have 
a reasonably foreseeable future useful­
ness and related residual value beyond 
the period of use on the award under con­
sideration, and it is anticipated that the 
cost of such property as proposed by the 
several offerors may be a factor in mak­
ing the award. Such an evaluation is 
not appropriate in cases where the re­
sulting contract is to provide for the 
acquisition of the special tooling or 
special test equipment as an end item.

(b) The purpose of evaluating the re­
sidual value of special tooling or special 
test equipment is to apportion to each 
proposal under consideration only that 
part of the total cost of such property 
which represents the amount of useful 
life to be consumed during performance 
of the resulting contract. Accordingly, 
the proposed price or cost of such prop­
erty may be reduced for evaluation pur­
poses by an amount representing the 
residual value to the Government of such 
property. In estimating such residual 
value, the following factors shall be 
considered:

(1) The useful life of the special tool­
ing and special test equipment to be 
acquired,

(2) Its adaptability for use by other 
contractors or by the Government,

(3) The reasonably foreseeable re­
quirements for its future use, and

(4) Its scrap or salvage value.
(c) If the contracting officer decides 

to consider the residual value of spe­
cial tooling or special test equipment in 
a competitively negotiated procurement, 
the solicitation shall give notice thereof 
and a statement of the reasonably fore­
seeable future requirements of the Gov­
ernment for the supplies in question, in 
order to afford offerors the opportunity 
to consider such residual value as a fac­
tor in making their proposals. If the 
solicitation does not contain such notice 
and statement but the contracting offi­
cer decides to consider the residual value 
of special tooling or special test equip­
ment after receipt of the proposals, lie 
shall during the negotiations give all 
offerors within a competitive range a 
notice and statement as above, and 
shall permit them to make such changes 
in their proposals as they may consider 
necessary as a result of the addition of 
the residual value factor.
§ 18—1 3 .5 0 5  A dditional evaluation fac­

tors.
(a) If the furnishing of Government 

production and research property will 
result in direct and measurable costs 
and under the terms contained in the 
solicitation such costs are to be borne by 
the Government, additional factors, set 
forth in the solicitation either in the 
form of a dollar amount or a formula, 
shall be employed in the evaluation of 
bids or proposals. Such factors shall 
be limited to:
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(1) The cost of reactivation from 

base package or storage;
(2) The cost of rehabilitation and 

conversion; and
(3) The costs of making such proper­

ty available on a f.o.b. basis.
(b) If, under the terms contained in 

the solicitation, the costs of furnishing 
Government production and research 
property or making it suitable for use 
are to be borne by the contractor, as, 
for example, when such property is of­
fered on an “as is” basis (see § 18- 
13.308), no additional evaluation factors 
related to such costs shall be used.

(c) If measurable savings to the Gov­
ernment will result directly from the 
use of Government production and re­
search property on the contract for 
which the solicitation is made, a dollar 
amount representing such savings shall 
be set forth in the solicitation and em­
ployed in the evaluation of bids or pro­
posals. Examples of such savings 
include:

(1) Savings occurring as a direct re­
sult of activation of idle tools being 
maintained in idle status at known 
cost to the Government; and

(2) Avoidance of the cost of deacti­
vation and placing* active tools in lay­
away or storage, or of maintaining them 
in an idle state where the prospective 
costs are known and firm decisions have 
been made that such tools will be laid 
away or stored if not used on the con­
tract for which solicitation is made.
Avoidance of the costs of initial lay­
away or storage shall not be evaluated 
when such costs will merely be deferred 
by the proposed use.
§ 18—1 3 .5 0 6  Solicita tions— D escription  

o f  evaluation  procedure.
Generally, where Government produc­

tion and research property is offered for 
use in a competitive procurement, the 
solicitation should provide that the user 
will assume all costs related to making 
the property available (such as trans­
portation or rehabilitation costs), to 
avoid the need for separate evaluation 
of such costs. Where this is not feasible, 
or it is otherwise in the Government’s 
interest, the Government may assume 
certain of such costs provided they are 
included in the evaluation of bids or 
proposals. The rental charges or equiv­
alent factors to be used to eliminate 
competitive advantage, as well as all 
costs or savings to be evaluated, shall 
be clearly shown in the solicitation to 
insure that all prospective bidders or 
offerors understand the basis to be used 
for selection of the lowest bid or pro­
posal and take these factors into account 
in preparing their bids or proposals.
Subpart 18—13.6— Administration of

Government Production and Re­
search Property

§ 18—1 3 .6 0 1  M aintenance.
§ 18—1 3 .6 0 1 —1 F acilities contracts.

(a) To the extent practicable, the 
schedule of each facilities contract con­
taining the Maintenance clause set forth

in § 18-7.702-14 shall specify or incor­
porate by reference a normal mainte­
nance program.

(b) Where ilo provisions are made 
pursuant to paragraph (a) of this sec­
tion, the contractor shall be required to 
submit a normal maintenance program 
to the contracting officer as promptly as 
practicable after the execution of the 
facilities contract. The contracting offi­
cer shall examine such program and shall 
negotiate with the contractor for an 
agreement thereon.

(c) Any normal maintenance program 
that is agreed to pursuant to either para­
graph (a) or (b) of this section shall 
provide specific details which will insure 
protection, preservation, maintenance, 
and repair of the Government produc­
tion and research property in accordance 
with sound, industrial practice. In addi­
tion, such program shall include general 
language covering any aspects of main­
tenance which are not specifically pro­
vided for. With the prior written agree­
ment of the contracting officer, such 
program may also provide for:

(1) A specified degree of inspection 
procedures, maintenance, and repairs 
that is less than sound industrial prac­
tice as to any part of the Government 
production and research property which 
is determined by NASA to be nonessential 
to future utilization of the property as a 
whole; and

(2) Reimbursement by the Govern­
ment for the cost of protecting, preserv­
ing, maintaining, and repairing Govern­
ment production and research property 
not authorized for use by the contractor.

(d) The contracting officer shall order 
a decrease in maintenance when the cur­
rent maintenance is not necessary to as­
sure the standards set forth in paragraph
(c) of this section, and when such an 
order will result in savings to the Govern-- 
ment.

(e) The contracting officer may order 
more than the normal maintenance when 
necessary and in the best interest of the 
Government, but only if adequate funds 
are available therefor. The Government 
shall reimburse the contractor for the 
costs incurred.
§ 18—1 3 .6 0 1 —2 Contracts other than fa ­

c ilities contracts.
Government production and research 

property provided under a contract other 
than a facilities contract shall be main­
tained in accordance with sound indus­
trial practice pursuant to the appropri­
ate clause of the contract under which 
it is—provided. However, the schedule of 
any contract under which such Govern­
ment production and research property is 
provided may contain specific mainte­
nance requirements for such property 
when appropriate.
§ 18—1 3 .6 0 2  R isk  o f  loss or dam age and  

liab ility .
When justified by the circumstances 

of any particular contract, the contract 
may require the contractor to assume 
greater risks than those enumerated in 
the clause set forth in § 18-7.702-18, or 
the applicable contract clause set forth 
in Subpart 18-13.7, as appropriate.

§ 18—1 3 .6 0 3  T erm ination o f  fac ilities  
contracts.

A facilities contract shall be ter­
minated when the Government produc­
tion and research property covered 
thereby is no longer required for the 
performance of Government contracts 
or subcontracts, unless such termination 
is detrimental to the Government’s inter­
ests. The contractor shall not be granted 
the unilateral right, at his election, to 
extend the time during which he is en­
titled to use the property provided under 
the facilities contract.
§ 18—1 3 .6 0 4  Standby or layaway provi­

sion.
(a) A facilities contract may include 

appropriate provisions for maintenance 
and storage of Government production 
and research property in standby or lay­
away status. Such provisions shall in­
clude specifications for the care and 
maintenance of the property appropriate 
for its intended future use. These provi­
sions may be the same as or different 
from the Maintenance clause set forth 
in § 18-7.702-14, depending upon the 
purpose and scope of the standby or lay­
away provisions, the expected duration 
of the standby or layawy status and other 
pertinent considerations.

(b) If the Government is required to 
pay the contractor for maintenance and 
storage of Government production and 
research property in standby or layaway, 
the facilities contract shall define with 
particularity what constitutes standby 
or layaway, and when and under what 
circumstances such payments will com­
mence and terminate with respect to all 
or any part of the property.

(c) The facilities contract shall pro­
vide that, if the contractor is required to 
pay any State or local property tax 
measured by his possession of or interest 
in Government production and research 
property in standby or layaway, he shall 
be reimbursed therefor to the extent 
provided under § 18-15.205-41.
§ 18—1 3 .6 0 5  R eten tion  o f  special tool­

in g  and special test equipm ent.
Upon termination or completion of a 

contract under which the Government 
has obtained title to or the right to 
acquire title to special tooling or special 
test equipment, the NASA installation 
which issued the contract shall review 
the Government’s need for its continued 
retention. In addition, the installation 
shall periodically review the Govern­
ment’s need for retaining all special tool­
ing and special test equipment, not cur­
rently in use, to which it has title Or the 
right to acquire title. In either case, con­
sideration shall be given to the factors 
set forth in § 18-13.305-2 (b) in deter­
mining the Government’s need for reten­
tion of the special tooling and special 
test equipment.
§ 18—1 3 .6 0 6  D isp osition .

(a) Except for nonseverable produc­
tion and research property for which 
specific provision is made by § 18-13.307, 
the disposition of Government produc­
tion and research property shall be in 
accordance with Part 18-24 of this
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chapter and NASA Management In­
struction 4310.1, “Screening and Utiliza­
tion of Excess Contractor Inventory” 
provided, that all Government produc­
tion and research property listed in § 1 8 -  
13.312 awaiting disposition, shall be 
reported to the Procurement Office, 
NASA Headquarters (Code KDP-3).

(b) Contracts under which Govern­
ment production and research property 
is provided to a contractor shall reserve 
to the Government the right to abandon 
such property in place, without any obli­
gation to restore or rehabilitate the 
premises of the contractor. However, this 
right may be waived if the prior approval 
of the head of the installation is ob­
tained. The authority to grant such ap­
proval shall not be delegated.
§ 18—1 3 .6 0 7  Insurance.

When less than 75 percent of the total 
use of facilities is for Government work, 
consideration shall be given to requiring' 
that the contractor procure and main­
tain insurance against loss of or damage 
to the facilities. If necessary, facilities 
contracts may be modified to require 
such insurance.
Subpart 18—13.7— Contract Clauses

§ 18—1 3 .7 0 1  A pplicability.
(a) As used throughout this Subpart 

18-13.7, the term “fixed-price contract” 
shall include any advertised or negoti­
ated fixed-price type contract (see § 18- 
3.404) and any letter contract which will 
be converted into a fixed-price type de­
finitive contract, but shall exclude small 
purchases made under Subpart 18-3.6.

(b) As used throughout this subpart, 
the term “cost-reimbursement contract” 
shall include any cost-reimbursement 
type contract (see § 18-3.405) and any 
letter contract which will be converted 
to a cost-reimbursement type definitive 
contract, but shall exclude facilities con­
tracts (see § 18-13.101-11).
§ 18—1 3 .7 0 2  G o v e r n m e n t  p r o p e r t y  

clauses for  fixed -price contracts.
The appropriate clause of those set 

forth in paragraphs (a) and (c) of this 
section and in § 18-13.710 shall be used, 
in accordance with the instructions 
therein, in fixed-price contracts (except 
for experimental, developmental, or re­
search work with educational or non­
profit institutions, where no profit to the 
contractor is contemplated).

(a) Government property clause for 
fixed-price contracts. Except as pro­
vided in paragraphs (b) and (c) of this 
section, the following clause shall be used 
in all fixed-price contracts under which 
the Government is to furnish to the con­
tractor, or the contractor is to acquire, 
Government property;

Government Property (F ixed-P rice) 
(July 1970)

(a) G overnm ent-F urnished Property. T he 
G overnm ent sha ll deliver to  th e  C ontractor, 
for use in  connection w ith  and  u n d e r th e  
term s of th is  con tract, th e  property described 
as G overnm ent-furnished property  in  th e  
Schedule or specifications, together w ith  such  
re la ted  d a ta  and  in fo rm ation  a s th e  C ontrac­
to r  m ay request an d  as m ay reasonably be
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requ ired  for th e  in tended  use of such  prop­
erty  (here inafte r referred  to  as “Govern­
m en t-fu rn ish ed  property”) . T he delivery <xr 
perform ance da tes  for th e  supplies o r services 
to  be fu rn ished  by th e  C ontractor un d er th is  
co n trac t are based upon  th e  expectation  th a t  
G overnm ent-furn ished  property  su itab le  for 
use (except for such  property  fu rn ished  “as 
is”) will be delivered to  th e  C ontractor a t  th e  
tim es s ta ted  in  th e  Schedule or, if  n o t so 
sta ted , in  sufficient tim e  to  enable th e  Con­
trac to r to  m eet such delivery or perform ance 
dates. In  th e  event th a t  G overnm ent- 
fu rn ished  property  is n o t delivered to  th e  
C ontractor by such  tim e  or tim es, th e  Con­
trac tin g  Officer shall, upon  tim ely  w ritten  
request m ade by th e  C ontractor, m ake a  de­
te rm in atio n  of th e  delay, if  any, occasioned 
th e  C ontractor thereby, an d  sha ll equ itab ly  
a d ju s t th e  delivery or perform ance da tes or 
th e  co n trac t price, or both , an d  any o th er 
co n trac tu a l provision affected by any such  
delay, in  accordance w ith  th e  procedures 
provided for in  th e  clause of th is  co n trac t 
en titled  “Changes.” Except for G overnm ent- 
fu rn ished  property  fu rn ished  “as is”, in  th e  
event th e  G overnm ent-furn ished  property  is 
received by th e  C ontractor in  a  condition  
n o t su itab le  for th e  in ten d ed  use th e  Con­
trac to r shall, upon  receip t thereof, no tify  th e  
C ontracting  Officer of such  fact and, as d i­
rected  by th e  C ontracting  Officer, e ith e r (i) 
re tu rn  such  property  a t  th e  G overnm ent’s 
expense or otherw ise dispose of th e  property, 
or (ii) effect repairs or m odifications. Upon 
th e  com pletion of (i) or (ii) above, th e  Con­
trac tin g  Officer upo n  w ritten  request of th e  
C ontractor shall equ itab ly  ad ju s t th e  delivery 
or perform ance dates or th e  co n trac t price, 
or bo th , an d  any  o th er con trac tu a l provision 
affected by th e  re jection  or disposition, or 
th e  repair o r m odification, in  accordance 
w ith  th é  procedures provided for in  th e  
clause of th is  c o n trac t en titled  “Changes.” 
T he foregoing provisions for ad ju s tm en t are 
exclusive and  th e  G overnm ent shall n o t be 
liable to  su it for b reach of co n trac t by reason 
of any  delay in  delivery of G overnm ent-fur­
n ish ed  property  o r delivery of such  property  
in  a  condition  n o t su itab le  for i ts  in tended  
use.

(b) Changes in  G overnm ent-F urnished' 
Property. (1) By notice in  w riting, th e  Con­
trac tin g  Officer m ay (i) decrease th e  p roperty  
provided or to  be provided by th e  Govern­
m e n t u n d e r th is  co n tract, or (U) su b s titu te  
o th er G overnm ent-ow ned property  for p rop­
erty  to  be provided by th e  Governm ent, or 
to  be acquired  by th e  C ontractor fo r th e  
Governm ent, u n d e r th is  con tract. T he Con­
trac to r shall prom ptly  tak e  such action  as 
th e  C ontracting  Officer m ay d irect w ith  re ­
spect to  th e  rem oval and  shipping of prop­
erty  covered by such  notice.

(2) In  th e  event of any decrease in  or su b ­
s ti tu tio n  of p roperty  p u rsu a n t to  subpara­
graph (1) above, or any w ithdraw al of a u ­
th o rity  to  use p roperty  provided un d er any 
o ther co n tract or lease, w hich property  th e  
G overnm ent h ad  agreed in  th e  Schedule to  
m ake available fo r th e  perform ance of th is  
con tract, th e  C ontracting  Officer, up o n  th e  
w ritten  request of th e  C ontractor (or, if 
th e  su b s titu tio n  of property  causes a  de­
crease in  th e  cost of perform ance, on h is own 
in itia tiv e ), shall equitably  a d ju s t such con­
tra c tu a l provisions as m ay be affected by 
th e  decrease, su b s titu tio n ,.o r w ithdraw al, in  
accordance w ith  th e  procedures provided for 
in  th e  “C hanges” clause of th is  con tract.

(c) Title. T itle  to  all property  fu rn ished  
by th e  G overnm ent shall rem ain  in  th e  Gov­
ernm ent. In  order to  define th e  obligations 
of th e  parties un d er th is  clause, tit le  to  each 
item  of facilities, special te s t equipm ent, and  
special tooling (o ther th a n  th a t  sub ject to  
a  “Special Tooling” clause) acquired  by th e  
C ontractor for th e  G overnm ent p u rsu an t to

th is  co n trac t shall pass to  an d  vest in  the 
G overnm ent w hen i ts  use in  th e  perform ance 
of th is  co n trac t commences, or upon  pay­
m en t therefo r by th e  Governm ent, which­
ever is earlier, w hether or n o t t i t le  previously 
vested. All G overnm ent-furn ished  property, 
together w ith  a ll p roperty  acquired  by the 
C ontractor t i t le  to  w hich  vests in  th e  Gov­
e rn m en t un d er th is  paragraph, is sub ject to 
th e  provisions of th is  clause and  is herein­
a fte r  collectively referred  to  as “Governm ent 
p roperty” . T itle  to  G overnm ent property 
shall n o t be affected by th e  incorporation  or 
a tta ch m en t thereo f to  any  property  not 
owned by th e  G overnm ent, n o r shall such 
G overnm ent property , or any  p a r t  thereof, be 
or become a  fix ture or lose its  iden tity  as 
personalty  by reason of affixation to  any 
realty .

(d) Property A dm in istra tion . T he Contrac­
to r shall comply w ith  th e  provisions of the 
“C ontrol of G overnm ent P roperty  in  Pos­
session of C ontractors” (Appendix B, NASA 
Procurem ent R egulation) as in  effect on the 
d a te  of th e  con tract, w hich  is hereby in ­
corporated by reference an d  m ade a  p a rt of 
th is  co n tract.

(e) Use o f G overnm ent Property. The 
G overnm ent p roperty  shall, unless otherwise 
provided herein  or approved by th e  Con­
trac tin g  Officer, be used only fo r th e  per­
form ance of th is  con tract.

(f) Utilization, M aintenance, and  Repair 
o f G overnm ent Property. T he Contractor 
shall m a in ta in  an d  adm in ister, in  accord­
ance w ith  sound in d u stria l practice, and in 
accordance w ith  applicable provisions of 
Appendix B of th e  NASA Procurem ent Regu­
lation , a  program  fo r th e  u tiliza tio n , m ain­
tenance, p ro tection  a n d  preservation of 
G overnm ent property, u n til  disposed of by 
th e  C ontractor in  accordance w ith  this 
clause. In  th e  event th a t  any dam age occurs 
to  G overnm ent p roperty  th e  risk  of which 
h as been assum ed by th e  G overnm ent under 
th is  con tract, th e  G overnm ent shall replace 
such  item s or th e  C ontractor shall make 
such  repair of th e  property  as th e  Govern­
m en t directs: Provided, however, T h at if the 
C ontractor can n o t effect such  repair w ithin 
th e  tim e required , th e  C ontractor shall dis­
pose of such  property  in  th e  m an n er directed 
by th e  C ontracting  Officer. The contract 
price includes no com pensation to  th e  Con­
trac to r for th e  perform ance of any  repair or 
replacem ent for w hich  th e  G overnm ent is 
responsible, and  a n  equ itab le  ad justm ent 
will be m ade in  any  co n tractu a l provisions 
affected by such  repair or replacem ent of 
G overnm ent property  m ade a t  th e  direction 
of th e  G overnm ent, in  accordance w ith  the 
procedures provided for in  th e  “Changes” 
clause of th is  con tact. Any repair or replace­
m en t for w hich th e  C ontractor is responsible 
un d er th e  provisions of th is  con tract shall be 
accom plished by th e  C ontractor a t his own 
expense.

(g) R isk  o f Loss. Unless otherw ise provided 
in  th is  con tract, th e  C ontractor assumes the 
risk of, and  shall be responsible for, any 
loss of or dam age to  G overnm ent property 
provided un d er th is  con tract upon  its  deliv­
ery to  h im  or upon  passage of t itle  thereto 
to  th e  G overnm ent as provided in  paragraph
(c) hereof, except fo r reasonable wear and 
tea r and  except to  th e  ex ten t th a t  such prop­
erty  is consum ed in  th e  perform ance of this 
con tract.

(h) Access. The G overnm ent, and  any per­
sons designated by it, shall a t  all reasonable 
tim es have access to  th e  premises wherein 
any G overnm ent p roperty  is located, for the 
purpose of inspecting  th e  Government 
property.

(i) Final A ccounting  and Disposition of 
G overnm ent Property. Upon th e  completion 
of th is  co n tract, or a t  such earlier dates as 
m ay be fixed by th e  C ontracting  Officer, the
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Contractor shall subm it, in  a  form  accep t­
able to  th e  C ontracting  Officer, inventory- 
schedules covering all item s of G overnm ent 
property n o t consum ed in  th e  perform ance 
of th is  con tract (including any  resu lting  
scrap) or n o t theretofore  delivered to  th e  
Governm ent, and  shall prepare for sh ipm ent, 
d Oliver f.o.b. origin, or dispose of th e  Govern­
m ent property, as m ay be directed  or a u ­
thorized by th e  C ontracting  Officer. T he n e t 
proceeds of any such  disposal shall be 
credited to  th e  co n trac t price or shall be 
paid in  such o th er m an n er as th e  C ontrac t­
ing Officer m ay direct.

(j) R estoration o f Contractor’s Premises. 
Unless otherw ise provided herein  th e  
Governm ent :

(i) May abandon any G overnm ent p rop­
erty in  place, and  thereupon  all obligations 
of th e  G overnm ent regarding such abandoned 
property shall cease; and

(ii) Has no obligation to  th e  C ontractor 
with regard to  resto ration  or reh ab ilita tio n  
of th e  C ontractor’s premises, n e ith e r in  case 
of abandonm en t (paragraph ( j ) ( i)  above), 
disposition on com pletion of need or of th e  
contract (paragraph (>i) above), n o r o th er­
wise, except fo r re sto ration  or reh ab ilita tio n  
costs w hich are properly included in  an  eq u i­
table a d ju s tm en t un d er paragraph  (b) above.

(k) C om m unications. All com m unications 
issued p u rsu a n t to  th is  clause shall be in  
writing.

(b) Contracts requiring the furnishing 
of cost and pricing data. In negotiated 
fixed-price contracts for which the price 
is not based on (1) adequate price com­
petition, (2) established catalog or mar­
ket prices of commercial items sold in 
substantial quantities to the general pub­
lic (see § 18-3.807-1 (b) ), or (3) prices 
set by law or regulation, substitute the 
following for paragraph (g) of the clause 
in paragraph (a) of this section:

(g) R isk  o f Loss. (1) Except fo r loss, de­
struction  or dam age resu lting  from  a  fa ilu re  
of th e  C ontractor due to  w illful m isconduct 
or lack of good fa ith  of any of th e  C ontrac­
tor’s m anagerial personnel as defined herein, 
to m ain ta in  an d  adm in ister th e  program  for 
the u tiliza tio n , m ain tenance, repair, pro tec­
tion, and  preservation  of th e  G overnm ent 
property as requ ired  by paragraph  ( f ) hereof, 
and except as specifically provided in  th e  
clause or clauses of th is  co n trac t designated 
in  th e  Schedule, th e  C ontractor shall n o t be 
liable fo r loss or d estru ctio n  of or dam age to  
the G overnm ent property  provided u nder th is  
contract:

(i) Caused by any peril while th e  property  
is in  tra n s it  off th e  C ontractor’s premises; or

(ii) Caused by any of th e  following perils 
while th e  p roperty  is on  th e  C ontractor’s or 
subcontractor’s premises, o r on  any  o th er 
premises where such  property  m ay properly 
be located, o r by removal therefrom  because 
of any of th e  following perils—

(A) Fire; ligh tn ing , w indstorm , cyclone, 
tornado, hall; explosion; rio t, r io t a tten d in g  
a strike, civil com m otion; vandalism  and  
malicious m ischief; sabotage; a irc raft or 
objects faUing therefrom ; vehicles ru n n in g  
on lan d  or tracks; excluding vehicles owned 
or operated  by th é  C ontractor o r any  agen t 
or employee of th e  C ontractor; smoke; 
sprinkler leakage; earth q u ak e  or volcanic 
eruption; flood, m eaning thereby  rising  of a 
body of water; nuc lear reaction , nuclear 
radiation  o r radioactive con tam ination ; 
hostile or w arlike action , in c lud ing  action  
in h indering , com bating, o r defending 
against a n  actual, Im peding o r expected a t ­
tack by any  governm ent o r sovereign power 
(de ju re  o r de fa c to ) , o r by  any  a u th o rity  
using m ilitary , naval, o r a ir  forces; or by
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a n  agen t of any such  governm ent, power, 
au tho rity , or forces; or

(B) O ther peril, of a  type n o t lis ted  above, 
if  such  o th er peril is custom arily  covered by 
insurance  (or by a  reserve for se lf-insurance) 
in  accordance w ith  th e  norm al practice of 
th e  C ontractor, or th e  prevailing practice in  
th e  in d u stry  in  w hich th e  C ontractor is e n ­
gaged w ith  respect to  sim ilar property in  th e  
sam e general locale.
T he perils as set fo rth  in  (i) and  (ii) above 
are h e re inafte r called “expected perils.”

If  th e  C ontractor tran sfers G overnm ent 
p roperty  to  th e  possession and  contro l of a 
subcontractor, th e  tran sfer shall n o t affect 
th e  liab ility  of th e  C ontractor for loss or 
d estruction  of or dam age to  th e  p roperty  as 
se t fo rth  above. However, th e  C ontractor 
shall require  th e  subcon trac to r to  assum e 
th e  risk  of, and  be responsible for, any loss 
or d estruction  of or dam age to  th e  property 
while in  th e  la t te r ’s possession or control, 
except to  th e  ex ten t th a t  th e  subcon trac t, 
w ith  th e  p rior approval of th e  C ontracting  
Officer, provides for th e  relief of th e  con trac­
to r  from  such liability . In  th e  obsence of 
such approval, th e  su b co n trac t shall con ta in  
appropria te  provisions requ iring  th e  re tu rn  
of all G overnm ent property  in  as good condi­
tio n  as w hen received, except for reasonable 
wear and  tea r  or for th e  u tiliza tio n  of th e  
property  in  acordance w ith  th e  provisions of 
prim e contract.

The te rm  “C ontractor’s m anagerial per­
sonnel” as used herein  m eans th e  C ontrac­
to r ’s directors, officers an d  any of h is  m an ­
agers, superin tenden ts, or o ther equ ivalen t 
representatives who have supervision or d i­
rection  of:

(1) All or su b stan tia lly  all of th e  C ontrac­
to r ’s business;

(ii) All or su b stan tia lly  a ll  of th e  Con­
tra c to r’s operation  a t any one p lan t or separ­
ate location a t  w hich th e  co n trac t is being 
perform ed; or

(iii) A separate and  com plete m ajor in ­
du stria l operation  in  connection  w ith  tfie 
perform ance of th is  con tract.

(2) The C ontractor represen ts th a t  he Is 
n o t including in  th e  price hereunder, and 
agrees th a t  he will n o t hereafte r include in  
any prcie to  th e  G overnm ent, any charge or 
reserve for in su ran ce ' (includ ing  any self- 
insurance fu n d s or reserve) covering loss or 
d estruction  of or dam age to  th e  G overnm ent 
p roperty  caused by any excepted peril.

(3) Upon th e  happening  of loss or d estruc­
tio n  of or dam age to  any G overnm ent p rop­
e rty  caused by an  excepted peril, th e  Con­
trac to r shall n o tify  th e  C ontrac ting  Officer 
thereof, and  shall com m unicate w ith  th e  
Loss and  Salvage O rganization, if  any, now or 
h e rea fte r designated by th e  C ontracting  Offi­
cer, and  w ith  th e  assistance of th e  Loss and  
Salvage O rganization so designated (unless 
th e  C ontracting  Officer h as d irected  th a t  no 
such  organization  be em ployed), sha ll tak e  
all reasonable steps to  p ro tec t th e  Govern­
m en t p roperty  from  fu r th e r  damage, separate  
th e  dam aged an d  undam aged G overnm ent 
property, p u t  a ll th e  G overnm ent p roperty  in  
th e  best possible order, and  fu rn ish  to  th e  
C ontracting  Officer a  s ta tem en t of:

(i) T he lost, destroyed, an d  dam aged 
G overnm ent property;

(ii) T he tim e  and  orig in  of th e  loss, de­
stru c tio n , or damage;

(iii) All know n in teres ts in  com m ingled 
property  of w hich th e  G overnm ent property  
is a  p a rt; and

(iv) T he insurance, if  any, covering any 
p a r t  of or in te res t in  such  com m ingled 
property.
T he C ontractor shall be e n titled  to  a n  equ i­
tab le  a d ju s tm e n t in  th e  co n trac t price for 
th e  expenditures m ade by h im  in  perform ing
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his obligations under th is  subparagraph  (3) 
(including charges m ade to  th e  C ontractor 
by th e  Loss and  Salvage O rganization, except 
any of such charges th e  paym ent of w hich 
th e  G overnm ent has, a t  i ts  option , assum ed 
d irec tly ) , in  acocrdance w ith  th e  procedures 
provided for in  th e  “Changes” clause of th is  
con tract.

(4) W ith th e  approval of th e  C ontracting  
Officer afte r loss or d estru ctio n  of or damage 
to  G overnm ent property , and  sub ject to  
such  conditions and  lim ita tions as m ay be 
imposed by th e  C ontracting  Officer, th e  Con­
trac to r may, in  order to  m inim ize th e  loss to  
th e  G overnm ent or in  order to  p e rm it re ­
sum ption  of business or th e  like, sell for th e  
account of th e  G overnm ent any item  of Gov­
e rn m en t property  w hich has been damaged 
beyond practicab le  repair, or w hich is so 
com m ingled or com bined w ith  property  of 
others, includ ing  th e  C ontractor, th a t  sepa­
ra tio n  is im practicable.

(5) Except to  th e  ex ten t of any loss or d e ­
s tru c tio n  of or dam age to  G overnm ent p rop­
erty  for w hich th e  C ontractor is relieved of 
liab ility  un d er th e  foregoing provisions of 
th is  clause, and  except for reasonable wear 
an d  tea r  or depreciation, or th e  u tiliza tio n  
of th e  G overnm ent p roperty  in  accordance 
w ith  th e  provisions of th is  co n tract, th e  Con­
tra c to r  assum es th e  risk  of, and  shall be re ­
sponsible for, any loss or d estru ctio n  of or 
dam age to  th e  G overnm ent property, and  
such  property  (o th er th a n  th a t  w hich is per­
m itted  to  be sold) shall be re tu rn e d  to  th e  
G overnm ent in  as good condition  as w hen 
received by th e  C ontractor in  connection  
w ith  th is  con tract, or as repaired  u n d e r p a ra ­
g raph  (f) above.

(6) In  th e  event th e  C ontractor is re im ­
bursed  or com pensated for any loss or de ­
s tru c tio n  of or dam age to  th e  G overnm ent 
property, caused by a n  excepted peril, he 
shall equ itab ly  reim burse th e  Governm ent. 
The C ontractor shall do n o th in g  to  prejudice 
th e  G overnm ent’s r ig h ts  to  recover against 
th ird  p a rties for any  such  loss, d estruction  
or dam age and, up o n  th e  request of th e  Con­
trac tin g  Officer, sha ll a t  th e  G overnm ent’s 
expense, fu rn ish  to  th e  G overnm ent all rea ­
sonable assistance and  cooperation (includ ­
ing  th e  p rosecu tion  of su it and  th e  execution  
of in s tru m en ts  of assignm ent in  favor of th e  
G overnm ent) in  o b ta in ing  recovery. In  add i­
tio n , w here a  subcon trac to r has n o t been 
relieved from  liab ility  for any loss or destru c ­
tio n  of or dam age to  th e  G overnm ent p rop­
erty , th e  C ontractor shall enforce th e  liab il­
i ty  of th e  su b con trac to r for such loss or de­
stru c tio n  of or dam age to  th e  G overnm ent 
p roperty  fo r th e  benefit of th e  G overnm ent.

1 (7) I f  th is  co n trac t is fo r th e  develop­
m en t, p roduction , m odification, m ain tenance  
or overhaul of a irc raft, or otherw ise involves 
th e  fu rn ish in g  of a irc raft by th e  G overn­
m en t, th e  “(ground an d  F lig h t R isk” clause 
of th is  co n trac t shall control, to  th e  ex ten t 
i t  is applicable, in  th e  case of loss or de­
s tru c tio n  of, or dam age to , a irc raft.

(c) Liability for Government property 
furnished for repair or other services. 
The clause set forth below shall be in­
cluded in contracts for repair (modifica­
tion, rehabilitation) or other servicing 
of Government property, when such 
property is furnished to a contractor for 
that purpose. If a substantial quantity of 
parts or material will be furnished to the 
contractor, or a significant amount of 
scrap will result from the work to be

1 T h is subparag raph  m ay be o m itted  where 
i t  is clearly  inapplicable an d  shall be de­
le ted  w hen th e  G round  an d  F lig h t R isk 
clause is om itted .
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performed, or if other Government prop­
erty will be furnished to or acquired by 
the contractor, the contract will also 
contain the appropriate “Government- 
furnished Property” or “Government 
Property” clause and the schedule of the 
contract shall provide that such property 
shall be governed by the terms of that 
clause. When minor repairs are obtained 
under small purchases procedures, the 
procedures of this paragraph will not 
apply. Contracting officers shall not re­
quire additional insurance under the 
clause unless the circumstances clearly 
indicate advantages to the Government.
Liability for Government P roperty Fur­

nished  for Repair or Other Services
(October 1967)
(a) The provisions of th is  clause shall 

govern w ith  respect t o  any  G overnm ent 
p roperty  fu rn ish ed  to  th e  C ontractor for re ­
p a ir o r o th er services, and  w hich is to  be 
re tu rn ed  to  th e  Governm ent. Such property  
Is herein afte r referred to  as “G overnm ent 
p roperty  fu rn ished  fo r servicing” and  shall 
n o t be sub ject to  th e  provisions of any clause 
of th is  co n trac t e n titled  “G overnm ent F u r­
n ished  P roperty” or “G overnm ent Property .”

(b) The C ontractor shall m a in ta in  ade­
q u a te  records an d  procedures to  assure th a t  
th e  G overnm ent property  fu rn ished  fo r re ­
p a ir or servicing m ay be readily  accounted 
fo r and  identified a t  all tim es while in  h is 
custody or possession or in  th e  custody or 
possession of any  subcontrac tor.

(c) The C ontractor shaU be liable for any 
loss or d estru ctio n  of or dam age to  th e  
G overnm ent p roperty  fu rn ished  for repair or 
servicing (i) caused by th e  C ontractor’s  fa il­
u re  to  exercise such  care an d  diligence as a  
reasonable p ru d e n t owner of sim ilar property  
would exercise u n d er sim ilar circum stances; 
or (ii) susta ined  w hile th e  p roperty  is being 
worked upo n  an d  d irectly  resu ltin g  th e re ­
from , includ ing  b u t  n o t lim ited  to , any  re ­
pairing, ad justing , inspecting , servicing or 
m ain tenance  operation. The C ontractor sha ll 
n o t be  liable fo r loss or d estruction  of or 
dam age to  G overnm ent property  fu rn ish ed  
fo r repair or servicing resu ltin g  from  any  
o th e r cause except to  th e  ex ten t th a t  such  
loss, destruction , o r dam age is covered by 
in su rance  (includ ing  self-insurance flu ids 
o r reserves).

(d) In  add ition  to  any insurance (includ ­
ing  se lf-insurance fu n d s  o r reserves) carried  
by th e  C ontractor an d  in  effect on  th e  d a te  
o f th is  co n trac t affording p ro tec tion  in  whole 
o r in  p a r t  ag ainst loss o r d estruction  , of or 
dam age to  such  G overnm ent p roperty  fu r ­
n ished  fo r repair or servicing, th e  am o u n t 
an d  coverage of which th e  C ontractor agrees 
to  m ain ta in , th e  C ontractor agrees to  o b ta in  
such  additional insurance  covering loss or 
destru c tio n  of o r dam age to  G overnm ent 
p roperty  fu rn ish ed  to  th e  C ontractor fo r re ­
p a ir or servicing as may, from  tim e  to  tim e, 
be requ ired  by th e  C ontrac ting  Officer. T h e  
requ irem en ts fo r such  additional insurance  
sha ll be effected u n d er th e  procedures estab ­
lished by th e  "C hanges” clause of th is  
co n tract.

(e) T he C ontractor shall ho ld  th e  Govern­
m en t harm less and  shall indem nify  th e  Gov­
ern m en t against a ll claim s for in ju ry  to  p e r­
sons o r  damage to  p roperty  o f th e  C ontractor 
or o th ers arising  from  th e  C on trac to r’s  pos­
session or use of th e  G overnm ent p roperty  
fu rn ish ed  fo r repair or servicing or arising 
from  th e  presence of said p roperty  on  th e  
prem ises or p roperty  o f th e  C ontractor.

§ 18—1 3 .7 0 3  Gov em in en t property clause  
fo r  cost-reim bursem ent contracts.

The following clause shall be used in 
cost-reimbursement contracts for sup-

. plies and services (except contracts for 
experimental, developmental, or research 
work with educational or nonprofit in­
stitutions, where no profit to the contrac­
tor is contemplated) under which NASA 
is to furnish to the contractor, or the 
contractor is to acquire, Government 
property.

Government Property 
(Cost-R eimbursement) (J uly 1970)

(a) G overnm ent-F urnished Property. The 
G overnm ent shall deliver to  th e  C ontractor, 
for use in  connection  w ith  and  u n d e r th e  
term s of th is  con tract, th e  p roperty  described 
as G overnm ent-furn ished  property  in  th e  
Schedule or specifications, together w ith  such 
re la ted  d a ta  and  in fo rm ation  as th e  Con­
trac to r m ay request an d  as m ay reasonably 
be requ ired  for th e  in ten d ed  use of such  
property  (here inafte r referred to  as “Gov­
ern m en t-fu rn ish ed  property” ). t h e  delivery 
or perform ance dates fo r th e  supplies or serv­
ices to  be fu rn ished  by th e  C ontractor u n d e r 
th is  co n trac t are based upon  th e  expectation 
th a t  G overnm ent-furn ished  property  su i t ­
able fo r use will be delivered to  th e  C ontrac­
to r  a t th e  tim es s ta te d  in  th e  Schedule or, 
if n o t so s ta ted , in  sufficient tim e to  enable 
th e  C ontractor to  m eet such deliyery or p e r­
form ance dates. I n  th e  event th a t  Govern­
m en t-fu rn ish ed  property  is n o t delivered to  
th e  C ontractor by such  tim e or tim es, th e  
C ontracting  Officer shall, up o n  tim ely  w ritten  
request nfe.de by th e  C ontractor, m ake a 
d e te rm ination  of th e  delay, if  any, occasioned 
th e  C ontractor a n d  shall equ itab ly  a d ju s t 
th e  estim ated  cost, fixed fee, o r delivery or 
perform ance dates, or a ll of them , a n d  any  
o th er co n tractu a l provisions affected by any 
such delay, in  accordance w ith  th e  proce­
dures provided fo r in  th e  clause of th is  con­
tra c t  en titled  “Changes.” In  th e  event th a t  
G overnm ent-furn ished  property  is received 
by th e  C ontractor in  a  condition  n o t su itab le  
fo r th e  in ten d ed  use, th e  C ontractor shall, 
upon  receip t thereo f n o tify  th e  C ontracting  
Officer of such fa c t and, as d irected  by th e  
C ontracting  Officer, e ith e r (i) r e tu rn  such  
prop erty a t  th e  G overnm ent’s expense or 
otherw ise dispose o f th e  p roperty  or (ii) effect 
repairs o r m odifications. U pon com pletion 
of (i) o r (ii) above, th e  C ontracting  Officer 
upon  w ritten  request of th e  C ontractor shall 
equ itab ly  a d ju s t th e  estim ated  cost, fixed 
fee, o r delivery o r perform ance dates, or all 
of them , and  any  o th er con trac tu a l provision 
affected by th e  re tu rn  or disposition, or th e  
repair or m odification in  accordance w ith  th e  
procedures provided for in  th e  clause of tM« 
con trac t en titled  “Changes.” T he foregoing 
provisions fo r a d ju s tm en t are exclusive an d  
th e  G overnm ent shall n o t be liable to  su it  
fo r breach of con trac t by reason of any delay 
in  delivery of G overnm ent-furn ished  p ro p ­
e rty  or delivery of such  property  in  a  condi­
tio n  n o t su itab le  fo r its  in tended  use.

(b) Changes in  G overnm ent-F urnished  
Property. (1) By notice in  w riting , th e  C on­
trac tin g  Officer m ay (i) decrease th e  p ro ­
p e rty  fu rn ished  o r to  be  fu rn ished  by th e  
G overnm ent un d er th is  con tract, o r (ii) su b ­
s t i tu te  o th er G overnm ent-ow ned property  
for p roperty  to  be fu rn ished  by  th e  Govern­
m en t, o r to  be acquired  by th e  C ontractor for 
th e  G overnm ent, u n d e r th is  con tract. T he 
C ontractor sha ll p rom ptly  tak e  such  action  
as th e  C on trac ting  Officer m ay d irect w ith  
respect to  th e  rem oval an d  shipping of p ro­
p erty  covered by such  notice.

(2) In  th e  event o f any  decrease in  o r su b ­
s ti tu tio n  of p roperty  p u rsu a n t to  paragraph  
(1) above, o r any w ithdraw al of a u th o rity  to  
use p roperty  provided un d er any  o th er con­
tra c t  o r lease, w hich  property  th e  Govern­
m en t h a d  agreed in  th e  Schedule to  
available fo r th e  perform ance o f th i«  con­
trac t, th e  C ontracting  Officer, upon  th e  w rit­
te n  request of th e  C ontractor (or, i f  th e  su b ­

s ti tu tio n  of property causes a decrease in  the 
cost of perform ance, on  h is  own in itia tive), 
shall equ itab ly  a d ju s t such  co n trac tu a l pro­
visions as m ay be affected by th e  decrease, 
su b s titu tio n  o r w ithdraw al, in  accordance 
w ith  th e  procedures provided for in  the 
“C hanges” clause of th is  con tract.

(c) Title. T itle  to  all property  furnished 
by th e  G overnm ent shall rem ain  in  th e  Gov­
e rnm en t. T itle  to  all p roperty  purchased by 
th e  C ontractor, for th e  cost of which the 
C ontractor is e n titled  to  be reim bursed as a 
direct, item  of cost un d er th is  con tract, shall 
pass to  an d  vest in  th e  G overnm ent upon 
delivery of such  property  by th e  vendor. Title 
to  o th er property, th e  cost o f  w hich is reim ­
bursable to  th e  C ontractor u n d e r th e  con­
trac t, shall pass to  and  vest in  th e  Govern­
m en t upon  (i) issuance for use of such pro­
perty  in  th e  perform ance of th is  contract, or
(ii) com m encem ent of processing or use of 
such  property  in  th e  perform ance of this 
con tract, or (ill) re im bursem ent of th e  cost 
th ereo f by th e  G overnm ent in  whole or in 
p a rt, whichever first occurs. All Governm ent- 
fu rn ished  property, to gether will a ll pro­
perty  acquired  by th e  C ontractor t itle  to  
w hich  vests in  th e  G overnm ent u n d er this 
paragraph, are  su b jec t to  th e  provisions of 
th is  clause an d  are herein afte r collectively 
referred to  as “G overnm ent p roperty”. Title 
to  th e  G overnm ent p roperty  sha ll n o t be af­
fected  by th e  incorporation  or a ttachm ent 
th ereo f to  any  property  n o t owned by thé 
G overnm ent, no r shall such  G overnm ent pro­
perty , or any  p a r t  thereof, be or become a 
fix ture o r lose i ts  id en tity  as personalty  by 
reason of affixation to  any realty .

(d) Property A dm in istra tion . T he Con­
tra c to r  sha ll com ply w ith  th e  provisions of 
th e  “C ontrol o f G overnm ent Property  in  Pos­
session of C ontractors” (Appendix B, NASA 
Procurem ent R eg u la tio n ), as in  effect on  the 
d a te  of th e  con tract, w hich is hereby incor­
pora ted  by reference a n d  m ade a  p a r t  of this 
con tract.

(e) Use o f G overnm ent Property. The Gov­
e rn m en t p roperty  shall, unless otherw ise pro­
vided h e rein  o r approved by th e  Contracting 
Officer, be used  only for th e  perform ance of 
th is  con tract.

(f) Utilization, M aintenance, and Repair 
o f G overnm ent Property. T he C ontractor 
sha ll m a in ta in  an d  adm in ister, in  accord­
ance w ith  sound  in d u stria l practice, and  in 
accordance w ith  applicable provisions of Ap­
pendix  B of th e  NASA Procurem ent Regula­
tio n , a  program  fo r th e  u tiliza tio n , m ain­
tenance , repair, p ro tec tion  an d  preservation 
of G overnm ent property  so a s  to  assure its 
fu ll availability  an d  usefulness for th e  per­
form ance of th is  con tract. T he Contractor 
shall tak e  all reasonable steps to  comply with 
a ll app ropria te  d irections o r instructions 
w hich  th e  C ontracting  Officer m ay prescribe 
as reasonably necessary for. th e  pro tection  of 
G overnm ent property.

(g) R isk  o f Loss. (1) The C ontractor shall 
n o t be liable fo r any  loss of o r  damage to 
th e  G overnm ent property, o r fo r expenses in ­
c iden ta l to  such  loss o r damage, except th a t 
t h e . C ontractor sha ll be responsible for any 
such  loss o r dam age (including expenses in ­
c iden tal there to ) :

(i) W hich resu lts  from  w illful m isconduct 
o r lack  o f good fa ith  on  th e  p a r t  of any  one 
of th e  C on trac to r’s d irectors or officers, or on 
th e  p a r t  of any  o f h is  m anagers, superin tend­
en ts , o r o th e r equ iva len t representatives, who 
h as supervision o r  d irec tion  of—

(A) All o r su b stan tia lly  a ll  o f th e  Con­
tra c to r ’s business; or

(B) All o r  su b stan tia lly  all o f  th e  Con­
tra c to r’s  operations a t  any  one p la n t or 
separate  location, in  w hich  th is  con tract is 
being  perform ed; o r  a  separate  an d  oomplete 
m ajo r in d u stria l operation  in  connection 
w ith  th e  perform ance of th is  contract;

(ii) W hich re su lts  from  a  fa ilu re  on th e  
p a r t  of th e  C ontractor, due to  th e  willful
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m isconduct o r lack of good fa ith  on th e  p a r t  
of any of h is  directors, officers, o r o th er rep ­
resentatives m entioned in  subparagraph  (i) 
above—

(A) To m ain ta in  and  adm inister, in  ac­
cordance w ith  sound  in d u stria l practice, th e  
program  for m ain tenance, repair, p ro tec tion  
and preservation of G overnm ent p roperty  as 
required by paragraph  ( f ) hereof, or

(B) To tak e  a ll reasonable steps to  comply 
w ith any appropria te  w ritten  d irections of 
th e  C ontracting  Officer u n d e r paragraph  (f) 
hereof;

(iii) For w hich th e  C ontractor is otherw ise 
responsible un d er th e  express term s of th e  
clause or clauses designated  in  th e  Schedule;

(iv) W hich resu lts  from  a  risk  expressly 
required to  be insured  un d er th is  contract, 
b u t only to  th e  ex ten t of th e  insurance  so re ­
quired to  be procured and  m ain tained , or to  
th e  ex ten t of insurance actually  procured and 
m aintained, whichever is greater; or

(v) W hich resu lts  from  a  risk  w hich is in  
fact covered by insurance  or fo r w hich th e  
C ontractor is otherw ise reim bursed, b u t  only 
to  th e  ex ten t of such  insurance or re im burse­
m ent;
Provided, T hat, if  m ore th a n  one of th e  above 
exceptions shall be applicable in  any  case, 
th e  C on trac to r’s liab ility  u n d er any one ex­
ception shall n o t be lim ited  by any o th er ex­
ception. I f  th e  C ontractor tran sfers  Govern­
m ent property  to  th e  possession an d  control 
of a subcontractor, th e  tran sfe r sha ll n o t a f­
fect th e  liab ility  of th e  C ontractor for loss 
or d estru ctio n  of or dam age to  th e  property 
as set fo r th  above. However, th e  C ontractor 
shall requ ire  th e  subcon trac to r to  assum e th e  
risk of, and  be responsible for, any  loss or 
destruction  of or dam age to  th e  property 
while in  th e  la t te r ’s possession or control, 
except to  th e  ex ten t th a t  th e  subcon trac t, 
w ith th e  p rio r approval of th e  C ontracting  
Officer, provides fo r th e  relief of th e  subcon­
tractor from  such liability . In  th e  absence of 
such approval, th e  su bcon trac t shall con ta in  
appropriate provisions requ iring  th e  re tu rn  
of all G overnm ent p roperty  in  as good con­
dition as w hen received, except for reasonable 
wear and  tea r  or for th e  u tiliza tio n  of th e  
property in  accordance w ith  th e  provisions 
of th e  p rim e contract.

(2) The C ontractor shall n o t be re im ­
bursed for, and  shall n o t include as a n  item  
of overhead, th e  cost of insurance, or any 
provision fo r a  reserve, covering th e  risk  of 
loss of o r dam age to  th e  G overnm ent p rop­
erty, except to  th e  ex ten t th a t  th e  Govern­
m ent m ay have requ ired  th e  C ontractor to  
carry such  Insurance u n d er any o th er p ro ­
visions of th is  con tract.

(3) Upon th e  happening  of loss or de­
struction  of or dam age to  th e  G overnm ent 
property, th e  C ontractor shall n o tify  th e  
C ontracting Officer thereof, an d  shall com ­
m unicate w ith  th e  Loss an d  Salvage O rgani­
zation, i f  any, now or h e rea fte r designated 
by th e  C ontracting  Officer, and  w ith  th e  as­
sistance of th e  Loss and  Salvage O rganiza­
tion so designated (unless th e  C ontracting  
Officer has designated th a t  no  such  organiza­
tion be em ployed), shall tak e  a ll reasonable 
steps to  p ro tec t th e  G overnm ent p roperty  
from fu r th e r  dam age, separate  th e  dam aged 
and undam aged G overnm ent property, p u t  
all th e  G overnm ent p roperty  in  th e  best pos­
sible order, and  fu rn ish  to  th e  C ontracting  
Officer a  s ta tem en t erf—

(i) T he lost, destroyed and  dam aged Gov­
ernm ent property;

(ii) The tim e  and  orig in  of th e  loss, de­
struction  or damage;

(iii) All know n in teres ts in  com m ingled 
property of w hich th e  G overnm ent p roperty  
is a part; and
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(iv) T he insurance, if  any, covering any 

p a r t  of or in te res t in  such  com m ingled 
property.
T he C ontractor shall m ake repairs and  ren ­
ovations of th e  dam aged G overnm ent p rop­
erty  or tak e  such o th er action , as th e  Con­
trac tin g  Officer directs.

(4) In  th e  event th e  C ontractor is indem ­
nified, reim bursed, or otherw ise com pensated 
for any  loss or d estruction  of or dam age to  
th e  G overnm ent property , he  shall use th e  
proceeds to  repair, renovate or replace th e  
G overnm ent p roprety  involved, or shall 
c redit such  proceeds against th e  cost of th e  
work covered by th e  con tract, or shall o th e r­
wise reim burse th e  Governm ent, as d irected 
by th e  C ontracting  Officer. T he C ontractor 
shall do no th in g  to  prejudice th e  Govern- 

. m e n t’s r ig h t to  recover against th ird  parties 
for any such  loss, destruction , or dam age 
and, upon  th e  request of th e  C ontracting  
Officer, shall, a t  th e  G overnm ent’s expense, 
fu rn ish  to  th e  G overnm ent all reasonable as­
sistance and  cooperation (including th e  p ros­
ecu tion  of su it and  th e  execution of in s tru ­
m en ts  of assignm ent in  favor of th e  Gov­
e rnm en t) in  ob ta in ing  recovery. In  add ition , 
where th e  subcon trac to r has n o t been re ­
lieved from  liability  fo r any loss or d estruc­
tio n  of or dam age to  th e  G overnm ent p rop­
erty , th e  C ontractor shall enforce th e  liab ility  
of th e  subcon trac to r fo r such  loss or destru c ­
tio n  of or dam age to  th e  G overnm ent p rop­
e rty  for th e  benefit of th e  G overnm ent.

1(5) If  th is  co n tract is for th e  develop­
m en t, production , m odification, m ain tenance, 
o r  overhaul of a irc raft, or otherw ise involves 
th e  fu rn ish ing  of a irc raft by th e  Governm ent, 
th e  clause of th is  co n trac t e n titled  “F ligh t 
B isks” shall control, to  th e  ex ten t i t  is ap ­
plicable, in  th e  case of loss or destruction  of, 
or damage to , a irc raft.

(h ) Access. T he Governm ent, and  any per­
sons designated  by it, shall a t all reasonable 
tim es have access to  th e  prem ises where any 
of th e  G overnm ent property  is located, for 
th e  purpose of inspecting  th e  G overnm ent 
property.

(i) Final A ccounting  and D isposition of 
G overnm ent Property. Upon th e  com ple­
tio n  of th is  con tract, or a t  such  earlier dates 
as m ay be fixed by th e  C ontracting  Officer, 
th e  C ontractor shall su b m it to  th e  C on trac t­
in g  Officer in  a  form  acceptable to  him , in ­
ventory schedules covering all item s of th e  
G overnm ent P roperty  n o t  consum ed in  th e  
perform ance of th is  con tract, or n o t th ere ­
to fore  delivered to  th e  G overnm ent, and  
shall deliver or m ake such  o th er disposal of 
such  G overnm ent P roperty  as m ay be d i­
rected  or au thorized  by th e  C ontracting  Offi­
cer. The n e t proceeds of any su ch  disposal 
shall be credited  to  th e  cost of th é  work 
covered by th e  co n trac t o r shall be paid  in  
such  m an n e r as th e  C ontracting  Officer m ay 
direct. T he foregoing provisions sh a ll apply 
to  scrap from  G overnm ent P roperty : Pro­
vided however, T h a t  th e  C ontracting  Officer 
m ay au tho rize  o r d irect th e  C ontractor to  
om it from  such inventory  schedules any  
scrap consisting of fau lty  castings o r forg­
ings, or cu ttin g  and  processing waste, such 
as chips, cu ttings, borings, tu rn in g s , sho rt 
ends, circles, trim m ings, clippings, and  rem ­
n an ts , and  to  dispose o f such  scrap in  ac­
cordance w ith  th e  C ontractor’s norm al p rac­
tice  and  accoun t therefo r as a p a r t of general 
overhead or o th er reim bursable cost in  ac­
cordance w ith  th e  C ontractor’s established 
accounting  procedures.

1 This subparagraph  m ay be om itted  where 
i t  is clearly inapplicable.
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(j) Restoration o f Contractor’s Premises 
and A bandonm ent. Unless o therw ise  p ro­
vided herein, th e  G overnm ent:

(i) May ab an d o n -an y  G overnm ent p rop­
erty  in  place, an d  thereupon  all obligations 
of th e  G overnm ent regarding such  ab an ­
doned property  shall cease; and

(ii) Has no obligation  to  th e  C ontractor 
w ith  regard  to  resto ra tio n  or reh ab ilta tio n  
of th e  C ontractor’s premises, n e ith e r in  case 
of ab andonm en t (paragraph  (j) (1) above), 
disposition on  com pletion of need or of th e  
co n trac t (paragraph (i) above), no r o th e r­
wise, except for, resto ration  or reh ab ilita tio n  
costs caused by rem oval of G overnm ent 
p roperty  p u rsu a n t to  paragraph  (b) above.

(k) C om m unications. All com m unications 
issued p u rsu a n t to  th is  clause shall be in  
writing.

As provided in paragraph (i) of the above 
clause, the contracting officer may au­
thorize or approve use of the contractor’s 
established scrap disposal and account­
ing procedures whenever the amount and 
recoverable value of scrap from Govern­
ment property are relatively minor and 
the contractor’s established procedures 
for accumulating and disposing of scrap 
and crediting the proceeds thereof to 
general overhead or other general cost 
will permit the Government to share 
equitably in such scrap recovery through 
a reduction of overhead or other cost 
factor affecting reimbursement under 
the contract.
§ 18—1 3 .7 0 4  Specia l too lin g  clause fo r  

fixed-price contracts.
The following clause shall be used in 

negotiated fixed-price contracts for sup­
plies or services under which the Gov- 
émment is to acquire full rights in spe­
cial tooling other than as a line item 
(see § 18-13.305).

Special T ooling (July 1968)
(a) D efinition. (1) T he te rm  “special too l­

ing” m eans all jigs, dies, fixtures, molds, p a t­
terns, taps, gauges, o th er equ ipm en t an d  
m an u fac tu rin g  aids, an d  replacem ents 
thereof, w hich are of su ch  a  specialized n a ­
tu re  th a t ,  w ith o u t su b s tan tia l m odification 
or a lte ra tio n , th e ir  use is lim ited  to  th e  de­
velopm ent or production  of p a rticu la r  su p ­
plies or p a rts  thereof, or th e  perform ance of 
p a rticu la r services. T he te rm  includes all 
com ponents of such  item s, b u t  does n o t 
include :

(1) Consum able property;
(ii) Special te s t  equ ipm ent; or
(iii) B uildings, nonseverable s tru c tu res  

(except fo u n dations an d  sim ilar im prove­
m en ts necessary for th e  instaU ation of spe­
c ia l to o lin g ), general or special m achine tools, 
or sim ilar cap ital item s.

(2) For th e  purposes of th is  clause, th e  
te rm  “special too ling” does n o t include:

(i) Item s acquired  by th e  C ontractor prior 
to  th e  effective d a te  of th is  con tract, or re ­
placem ents of such item s, w hether or n o t 
a lte red  or adap ted  for use in  th e  perform ance 
of th is  con tract; or

(ii) Item s specifically excluded by th e  
Schedule.

(b) Use o f Special Tooling. T he C ontrac­
to r  agrees n o t to  use any item s of special 
tooling  except in  th e  perform ance of th is  
con tract, or as approved by th e  C ontracting  
Officer.

(c) List o f  Special Tooling. W ith in  sixty 
(60) days a fte r delivery of th e  first end item s
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u n d er th is  con tract, or such la te r da te  as m ay 
be prescribed by th e  C ontracting  Officer, th e  
C ontractor shall if th e  C ontracting  Officer so 
requests, fu rn ish  th e  C ontracting  Officer a  
lis t of all special tooling acquired  or m an u ­
fac tu red  by th e  C ontractor for use in  th e  
perform ance of th is  con tract. The lis t shall 
specify th e  nom enclature, tool num ber and  
re la ted  p roduct p a r t  num ber or service, and  
u n i t  or group cost of the  special tooling. Upon 
com pletion or te rm in atio n  of all or a su b ­
s ta n tia l p a rt of th e  work u n d er th is  con tract 
th e  C ontractor sha ll fu rn ish  a final lis t in  
th e  same form  covering all item s n o t pre­
viously reported  un d er th is  paragraph: Pro­
vided, however, T h a t th e  C ontracting  Officer 
m ay by w ritten  notice wave th is  requ ire­
m en t or extend i t  u n til  th e  com pletion of 
th is  con tract and  o ther con tracts and  su b ­
con tracts as to  w hich approval has been 
ob tained  u nder paragraph  (b) above. Special 
tooling  w hich has become obsolete as a resu lt 
of changes in  design or specification need n o t 
be reported, except as provided for in  pa ra ­
graph  ( d ) .

(d) Changes in  Design. In  th e  event of any 
changes in  design or specifications which 
affect in terchangeability  of parts , th e  Con­
trac to r shall, unless otherw ise agreed to  by 
th e  C ontracting  Officer, give th e  C ontracting  
Officer notice of any p a r t w hich is n o t in te r­
changeable w ith  th e  new or superseding p a rt 
and  th e  usable special tooling for each p a rt 
covered in  such notice shall be re ta ined  by 
th e  C ontractor sub ject to  th e  provisions of 
paragraph  (i) pending  d isposition u nder 
paragraph  ( f ) .

(e) Contractor’s Offer To R etain  Special 
Tooling. At th e  tim e he fu rn ishes any lis t or 
no tice  u n d er (c) or (d) above, th e  Con­
trac to r m ay designate those item s of special 
tooling  (e ither specifically or by lis ting  th e  
p a rticu la r products, parts, or services for 
w hich such item s were used or designed) 
w hich he  desires to  re ta in , together w ith  a 
w ritten  offer :

(i) To re ta in  any or all of such item s, free 
and  clear of any G overnm ent in terest, for an  
am o u n t designated  th ere in , w hich should 
ordinarily  n o t be less th a n  th e  th e n  jfair value 
of such  item s w hich fa ir  value takes in to  
account, am ong o th er th ings, th e  value of 
such  item s to  th e  C ontractor for use in  
fu r th e r  work by him ; or

(ii) To re ta in  any or all such item s for 
such  period of tim e and  sub ject to  such term s 
an d  conditions as m ay be agreed to  by th e  
p a rties hereto, su b ject to  u ltim a te  re ten tio n  
or disposition of such  item s in  accordance 
w ith  p aragraph  ( f ) hereof.

(f) D isposition o f Special Tooling. W ith in  
n in ety  (90) days a fte r receip t of any lis t or 
notice  u nder paragraph (c) or (d) hereof, 
or such fu r th e r  period as m ay be agreed upon  
by th e  parties, th e  C ontracting  Officer shall 
fu rn ish  to  th e  C ontractor:

(i) A lis t specifying th e  particu la r p rod­
uc ts , parts, or serevices for w hich th e  Gov­
e rnm en t m ay requ ire  special tooling, to ­
gether w ith  a request th a t  th e  C ontractor 
tran sfer title , (to  th e  ex ten t n o t previously 
transferred  u nder any o th er clause of th is  
con tract) and  deliver to  th e  G overnm ent all 
usable item s of special tooling w hich were 
used or designed for th e  m an u factu re  or per­
form ance of any designated  portion  of such  
products, parts, or services, and  w hich were 
on h and  w hen production  of such  products 
or parts, or perform ance of such services, 
ceased;

(ii) An acceptance or rejection  of any offer 
m ade by th e  C ontractor u nder paragraph (e) 
above, or a request for fu r th e r  negotiation  
w ith  respect thereto ;

(iii) A direction  to  th e  C ontractor to  sell, 
or to  dispose of as scrap, for th e  account 
of th e  Governm ent, any or all- of th e  special 
tooling covered by such  list;

RULES AND REGULATIONS
(iv) A sta te m en t w ith  respect to  any or 

a ll of th e  special tooling  covered by such  
lis t th a t  th e  G overnm ent has no fu r th e r  in ­
te re st th ere in  and  waives its  rig h ts  there in ; 
or

(v) Any com bination  o f th e  foregoing, as 
th e  circum stances w arrant.
T he C ontractor shall prom ptly comply w ith  
any req u est by th e  C ontracting  Officer u n ­
der th is  paragraph  to  tran sfer title  to  any 
item s of special tooling, and  shall: (1) im ­
m ediately prepare such item s for sh ipm ent 
by proper packaging, packing, and  m arking, 
in  accordance w ith  any in stru c tio n s w hich 
m ay be issued by th e  C ontracting  Officer, and  
shall prom ptly deliver such item s to  th e  Gov­
ern m en t as directed  by th e  C ontracting  Offi­
cer; or (2) if a storage agreem ent has been 
entered  in to , prepare such item s for storage 
in  accordance therew ith , as directed  by th e  
C ontracting  Officer. To th e  ex ten t th a t  com ­
pliance w ith  such  d irections u n d er ( iii) , (1) 
or (2) above occasions any cost to  th e  Con­
trac to r for w hich he will n o t otherw ise be 
com pensated, th e  co n trac t price shall be 
equ itab ly  ad ju s ted  in  accordance w ith  th e  
procedures of th e  “Changes” clause hereof. 
Any item s of special tooling so delivered 
or stored shall be accom panied by such  
operation  sheets or o th er appropria te  d a ta  
as are necessary to  show th e  .m anufac turing  
operations processes for w hich such item s 
were used  or designed. I f  th e  C ontracting  
Officer has requested  fu r th e r  negotia tions 
under (ii) of th is  paragraph, th e  C ontractor 
agrees th a t  he will en ter in to  such negotia­
tions in  good fa ith  w ith  th e  C ontracting  
Officer. Any item s of special tooling w hich 
are n o t disposed of by tran sfer of t itle  and  
delivery to  th e  G overnm ent, or by accept­
ance of an  offer of th e  C ontractor m ade un d er 
parag raph  ( e ) , or of such  offer as modified 
in  th e  course of negotiations, shall be d is­
posed of in  th e  m anner se t fo rth  in  (iii) 
or (iv) of th is  paragraph. Any fa ilu re  of th e  
C ontracting  Officer to  give 'th e  d irections 
requ ired  un d er ( i)—(v) above w ith in  th e  
th e  specified period shall be construed  as a 
d irection  p u rsu a n t to  (iii) above.

(g) Proceeds o f R eten tio n  or Disposition  
o f Special Tooling. I f  th e  C ontracting  Officer 
accepts an  offer of th e  C ontractor to  re ta in  
any item s of special tooling, or if any such  
item s are sold to  th ird  parties or disposed 
of as scrap, th e  n e t proceeds shall: (i) Be 
deducted  from  th e  am oun ts due to  th e  Con­
trac to r u nder th is  co n trac t and  th e  co n tract 
am ended accordingly; or (ii) be otherw ise 
paid  as th e  C ontracting  Officer m ay direct.

(h) Property Control. T he C ontractor 
agrees th a t  he  will follow his norm al in ­
d u stria l practice in  m ain ta in ing  property 
control records on a ll th e  special tooling, 
an d  th a t  he will m ake such  records available 
for inspection  by th e  G overnm ent a t  all 
reasonable tim es. T he C ontractor fu r th e r  
agrees th a t ,  to  th e  ex ten t practicable he will 
iden tify  by appropria te  stam p, tag , or o ther 
m ark  all special tooling su b ject to  th is  
clause.

(i) M aintenance Pending Disposition. The 
C ontractor agrees th a t  betw een th e  date  any 
usable item s of special tooling  are no longer 
needed by h im , w ith in  th e  m eaning of th is  
clause, and  th e  date  of final d isposition of 
such  item s un d er th is  clause, he  will tak e  
a ll reasonable steps necessary to  m ain ta in  
th e  id en tity  and  existing conditions of such  
item s, unless th e  C ontracting  Officer has d i­
rected  th a t  such item s be disposed of as 
scrap or has given notice  u nder (f) (iv ). The 
C ontractor shall n o t be required  to  keep 
any  such  item s in  place.

(j) Special Tooling Provisions fo r Su b ­
contracts. T he C ontractor agrees th a t ,  in  
placing any subcon trac ts or purchase orders 
u n d e r th is  con tract w hich involve th e  use

of special tooling, th e  fu ll cost of w hich is 
charged to  such su b co n trac t or purchase or­
der, he  will include th ere in  appropria te  pro­
visions to  o b ta in  righ ts com parable to  those 
g ran ted  to  th e  G overnm ent by th is  clause, 
unless th e  C ontracting  Officer determines, 
upon  th e  C ontractor’s request, th a t ,  w ith  re­
spect to  any subcontract, purchase order, 
or class thereof, such rig h ts  are n o t of sub­
s tan tia l in te res t to  th e  Governm ent. The 
C ontractor fu r th e r  agrees th a t  he will exer­
cise any such rig h ts  for th e  benefit of the 
Governm ent, as th e  C ontracting  Officer may 
direct.

§ 18—1 3 .7 0 5  S p e c i a l  test equipm ent 
clause for  negotiated  contracts.

The following clause shall be used in 
negotiated contracts which provide that 
the contractor will acquire^ special test 
equipment for the Government but do 
not specify the items to be acquired (see 
§ 18-13 .306-3  (c) >*
Special T est Equipment (October 1967)

(a) D efinition. Special te s t  equipm ent 
m eans electrical, e lectronic, hydraulic, pneu­
m atic, m echanical or o th er item s or assem­
blies of equ ipm ent, w hich are of such a  spe­
cialized n a tu re  th a t ,  w ith o u t m odification 
or a lte ra tion , th e  use of such  item s (if they 
are to  be used separately) or assemblies is 
lim ited  to  te s tin g  in  th e  developm ent or pro­
duction  of p a rticu la r supplies or parts 
thereof, or in  th e  perform ance of particular 
services. The te rm  “special te s t  equ ipm en t” 
includes all com ponents of any assemblies of 
such equipm ent, b u t  does n o t include:

(i) Consum able property;
(ii) Special tooling; or
(iii) B uild ings, nonserverable structures 

(except foundations and  sim ilar improve­
m en ts necessary fo r th e  in sta lla tio n  of special 
te s t  eq u ip m e n t) , general or special m achine 
tools, or sim ilar cap ital item s.

(b) Contractor Notice o f In te n t  To Acquire 
Special Test E quipm ent. T his co n trac t pro­
vides th a t  th e  C on trac t will acquire special 
te s t  eq u ipm en t for th e  G overnm ent, b u t does 
n o t specify its  exact n a tu re . Before acquiring 
any such  special te s t equ ipm en t o r compo­
n e n ts  thereof having a n  item  acquisition  cost 
of $1,000 or more, th e  C ontractor shall give 
th e  C ontracting  Officer th ir ty  (30) day’s no­
tice  of h is in te n tio n  to  do so includ ing  a full 
descrip tion  of all such  item s and  a lis t of al­
te rn a te  item s th a t  could be used. The Gov­
e rn m en t m ay elect to  fu rn ish  th e  special test 
equ ipm en t or any com ponents thereof t a  the 
C ontractor by giying w ritten  notice of its 
election to  th e  C ontractor w ith in  th e  th irty  
(30) day period. In  th e  event th e  Contractor 
h a s .n o t received such  w ritten  notice w ithin 
th e  period prescribed, he m ay proceed to ac­
qu ire  such eq u ip m en t or com ponents, sub­
jec t to  any  o ther applicable provisions of this 
con tract.

(c) G overnm ent-F urnished Special Test 
E quipm en t. I n  th e  even t th e  Government 
elects to  fu rn ish  special te s t  equ ipm ent or 
any com ponents thereo f p u rsu a n t to  para­
g raph  (b) above, such  item s shall be fu r­
n ished su b ject to  th e  G overnm ent Property 
clause hereof: Provided, however, T h a t the 
G overnm ent shall n o t  be obligated to  deliver 
such  item s any sooner th a n  th e  Contractor 
could have procured  th em  a fte r expiration 
of th e  th ir ty  (30) day notice period pre­
scribed in  p arag raph  (b) above.

(d) E quitable A d ju s tm en t. I f  th e  Govern­
m en t fu rn ishes any  special te s t equipm ent 
or com ponents thereo f u n d e r paragraph (c) 
above, any affected provision of th is  con­
t ra c t  shall be equ itab ly  ad ju s ted  in  accord­
ance w ith  th e  procedures of th e  Changes 
clause hereof.
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(e) Subcontracts. I f  special te s t equ ip ­
m ent or com ponents thereof hav ing  an  item  
acquisition cost of $1,000 or m ore are  to  be 
acquired for th e  G overnm ent by a  subcon­
tractor u n d e r th is  co n tract, th e  G overn­
m ent’s r ig h ts  to  receive th ir ty  (30) days’ ad ­
vance notice thereo f from  th e  prim e con­
tractor, and  to  fu rn ish  su ch  item s to  th e  
prime con tracto r and  o b ta in  a n  eq u itab le  
ad justm ent of th e  prim e co n trac t therefor, in  
accordance w ith  p aragraphs (b ) , ( c ) , and  (d) 
above, shall be preserved.
§ 18—1 3 .7 0 6  G o v e r n m e n t  p r o p e r t y  

clause fo r  fixed -price  type contracts 
with non profit institutions.

(a) Except as provided in paragraph
(b) of this section, the following clause 
shall be used in fixed-price research and 
development contracts with nonprofit in­
stitutions (provided such contracts are 
executed on a nonprofit basis) under 
which NASA is to furnish to the contrac­
tor or the contractor is to acquire, Gov­
ernment property.
Government Property (F ixed-Price, Non­

profit) (July  1970)
(a) G overnm ent-furn ished  Property. The 

Governm ent shall deliver to  th e  C ontractor, 
for use in  connection  w ith  and  un d er th e  
term s of th is  con tract, th e  p roperty  described 
as G overnm ent-furn ished  property  in  th e  
Schedule or specifications, together w ith  such  
related d a ta  and  in fo rm ation  as th e  Con­
tractor m ay request and  as m ay reasonably 
be requ ired  for th e  in ten d ed  use  of such  
property (here inafte r referred to  as “Gov­
ernm ent-furn ished  property” ) .  T he delivery 
or perform ance da tes for th e  supplies or serv­
ices to  lie fu rn ished  by th e  C ontractor un d er 
this co n trac t are based upo n  th e  expectation 
th at G overnm ent-furnished property  su ita ­
ble for use (except fo r such  property  fu r ­
nished “as is” ) will be delivered to  th e  Con­
tractor a t  th e  tim es s ta te d  in  th e  Schedule, 
or, if n o t so s ta ted , in  sufficient tim e to  e n ­
able th e  C ontractor to  m eet such  delivery or 
perform ance dates. In  th e  even t th a t  Govern­
m ent-furnished property  is n o t  delivered to  
the C ontractor by such  tim e  or tim es, th e  
Contracting Officer shall, upon  tim ely  w ritten  
request m ade by th e  C ontractor, m ake a  de­
term ination  of th e  delay, if  any, occasioned 
the C ontractor thereby, an d  shall equ itab ly  
adjust th e  delivery car perform ance da tes or 
the co n trac t price, o r bo th , and  any o ther 
contractual provision affected by any  such  
delay. Except fo r G overnm ent-furn ished  
property fu rn ished  “as is”, in  th e  even t th a t  
G overnm ent-furnished property  is received 
by th e  C ontractor in  a  condition  n o t su i t­
able for its  in tended  use, th e  C ontractor 
shall, upon  receip t thereof, no tify  th e  Con­
tracting Officer of such  fac t and, as d irected 
by th e  C ontracting  Officer, e ith e r (i) re tu rn  
such property  a t  th e  G overnm ent’s expense 
or otherw ise dispose of such property, or (ii) 
effect repairs or m odifications. Upon com ­
pletion of (i) or (ii) above, th e  C ontracting  
Officer upo n  tim ely  w ritten  req u est of th e  
Contractor shall equ itab ly  a d ju s t th e  deliv­
ery or perform ance dates or th e  co n trac t 
price, or bo th , and  any o th er co n tractua l 
provision effected by th e  re tu rn , disposition, 
repair or m odification. T he foregoing provi­
sions fo r a d ju s tm en t are exclusive and  th e  
Government shall n o t be. liable to  su i t  fo r 
breach of co n trac t by reason of any delay in  
delivery of G overnm ent-furn ished  property  
or delivery of su ch  property  in  a  condition  
hot su itab le  fo r i ts  in tended  use.

(b) Changes in  G overnm ent-furn ished  
Property. (1) By notice in  w riting, th e  Con­
tracting Officer m ay (i) decrease th e  p roperty  
furnished or to  be fu rn ished  by  th e  G ovem -
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m en t un d er th is  con tract, or (it) su b s ti tu te  
o th e r G overnm ent-ow ned property  fo r prop­
e rty  to  be fu rn ished  by th e  G overnm ent, or 
to  be acquired  by  th e  C ontractor fo r th e  
Governm ent, u n d e r  th is  con tract. T he Con­
tra c to r  shall p rom ptly  tak e  such  action  as 
th e  C ontracting  Officer m ay d irect w ith  re ­
spect to  th e  removal and  sh ipp ing  of prop­
erty  covered by such  notice.

(2) In  th e  even t of any  decrease in  or 
su b s titu tio n  of p roperty  p u rsu a n t to  p a ra ­
graph  (1) above, or any  w ithdraw al of a u ­
th o rity  to  use p roperty  provided un d er any 
o th er co n trac t or lease, w hich  property  th e  
G overnm ent h ad  agreed in  th e  Schedule to  
m ake available fo r th e  perform ance of th is  
con tract, th e  C ontracting  Officer, upo n  th e  
w ritten  request of th e  C on trac to r (or, if  th e  
su b s titu io n  of propery causes a  decrease in  
th e  cost of perform ance, on  h is  own in it ia ­
tive) , shall equ itab ly  a d ju s t such  co n trac tu a l 
provisions as m ay be affected by th e  decrease, 
su b s titu tio n  or w ithdraw al, in  accordance 
w ith  th e  procedures provided in  th e  
“C hanges” clause of th is  con tract.

(c) Title. (1) T itle  to  all p roperty  fu r ­
n ished  by th e  G overnm ent shall rem ain  in  
th e  G overnm ent. In  order to  define th e  obli­
gations of th e  p a rties u n d e r th is  clause, tit le  
to  each item  of facilities, special te s t  eq u ip ­
m en t, and  special tooling  (o ther th a n  th a t  
su b ject to  a  “Special Tooling” clause) ac­
quired  by th e  C ontractor for th e  G overnm ent 
p u rsu a n t to  th is  co n trac t shall pass to  and  
vest in  th e  G overnm ent w hen i ts  use in  th e  
perform ance of th is  co n trac t commences, or 
upon  paym ent th erefo r by th e  G overnm ent 
whichever is earlier, w hether or n o t t it le  p re ­
viously vested. All G overnm ent-furn ished  
property, to gether w ith  all p roperty  acquired 
by th e  C ontractor tit le  to  w hich vests in  th e  
G overnm ent u n d er th is  paragraph, is sub ject 
to  th e  provisions of th is  clause and  is here­
in a fte r  collectively referred to  as “G overn­
m en t p roperty”.

(2) T itle  to  G overnm ent p roperty  shall 
n o t be affected by th e  incorporation  or a t ­
tac h m en t thereof to  any property  n o t owned 
by th e  G overnm ent, no r shall such  Govern­
m en t property, or any p a r t  thereof, be or 
become a  fixture or lose its  id en tity  as per­
sonalty  by reason of affixation to  any realty .

(d) Property A dm in istra tion . T he Con­
trac to r shall comply w ith  th e  provisions of 
th e  “C ontrol of Property  in  Possession of 
N on-profit Research an d  Developm ent Con­
trac to rs” (Appendix C. NASA Procurem ent 
R egulation) as in  effect on th e  d a te  of th e  
con tract, w hich is  hereby incorporated  by 
reference and  m ade p a r t  of th is  con tract.

(e) Use o f G overnm ent Property. The 
G overnm ent p roperty  shall, unless otherw ise 
provided herein  or approved by th e  C ontrac t­
ing Officer, be used only for th e  perform ance 
of th is  contract.

(f) Utilisation, M aintenance, and Repair 
o f G overnm ent Property. T he C ontractor 
shall m ain ta in  and  adm in ister, in  accord­
ance w ith  sound business practice, and  in  
accordance w ith  applicable provisions of Ap­
pendix C of th e  NASA Procurem ent R egula­
tio n , a  program  for th e  u tiliza tio n , m a in te ­
nance, repair, pro tection , and  preservation  
of G overnm ent property, u n til  disposed of by 
th e  C ontractor in  accordance w ith  th is  
clause. In  th e  even t th a t  any dam age occurs 
to  G overnm ent p roperty  th e  risk  of w hich 
has been assum ed by th e  G overnm ent u n d e r 
th is  con tract, th e  G overnm ent shall replace 
such  item s or th e  C ontractor shall m ake 
such  repair of th e  p roperty  as th e  Govern­
m en t d irects: Provided, however, T h a t if  th e  
C ontractor canno t effect such repair w ith in  
th e  tim e required, th e  C ontractor m ay re ject 
su ch  property. T he co n tract price includes 
n o  com pensation to  th e  C ontractor for th e  
perform ance of any repair or replacem ent for
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w hich th e  G overnm ent is responsible, an d  
an  equ itab le  ad ju s tm en t will be m ade in  any 
co n trac tu a l provision affected by th e  repair 
o r  replacem ent of G overnm ent p roperty  
m ade a t  th e  d irection  of th e  G overnm ent. 
Any repair or replacem ent for w hich th e  
C ontractor is responsible u n d e r th e  p ro­
visions of th is  co n trac t shall be accom plished 
by  th e  C ontractor a t  h is  own expense.

(g) R isk  o f Loss. (1) T he C ontractor shall 
n o t be liable for any loss of or dam age to  th e  
G overnm ent property, or for expenses in c i­
d en ta l to  such  loss or dam age except th a t  th e  
C ontractor shall be liable for any loss or 
dam age to  G overnm ent p roperty  provided 
u nder th is  co n trac t u p o n  its  delivery to  h im  
or passage of t i t le  to  th e  G overnm ent as 
provided in  paragraph  (c) above (including 
expenses in c id en ta l th e re to ) .

(1) W hich resu lts  from  w illfu l m isconduct 
or lack of good fa ith  on th e  p a r t  of any  of 
th e  C ontractor’s d irectors or officers, or on  
th e  p a r t  of h is m anagers, su p erin tenden ts, 
or o th er equ ivalen t represen tatives who have 
supervision  or d irec tion  of all or su b s ta n ­
tia lly  all of th e  C ontractor’s business, or all 
or su b stan tia lly  all of th e  C on trac to r’s oper­
a tions a t  any one p lan t, laboratory, or sep­
a ra te  location  in  w hich th is  co n trac t is 
being  perform ed;

(ii) W hich resu lts  from  a  fa ilu re  on th e  
p a r t  of th e  C ontractor, due to  th e  w illfull 
m isconduct or lack  of good fa ith  on th e  p a r t 
of any of h is  directors, officers, or o th er rep ­
resen ta tives m entioned  in  subparagraph  (i) 
above, to  m ain ta in  an d  adm in ister, in  ac­
cordance w ith  sound  business practice, th e  
program  for m ain tenance, repair, p ro tec tion  
and  preservation  of G overnm ent p roperty  as 
requ ired  by parag raph  (f) above;

(iii) For w hich th e  C ontractor is otherw ise 
responsible u n d er th e  express term s of th e  
clause or clauses designated in  th e  Sched­
ule;

(iv) W hich resu lts  from  a risk  expressly 
requ ired  to  be in su red  u n d e r some o th er 
provision of th is  co n tract, or of th e  schedules 
or task  orders thereu n d er, b u t only to  th e  
ex ten t of th e  in su rance  so requ ired  to  be 
procured and  m ain ta ined  or to  th e  ex ten t of 
insurance  actually  p rocurred  an d  m ain ­
ta ined , whichever is greater; or

(v) W hich resu lts  from  a  risk  w hich is in  
fac t covered by insurance  o r for w hich th e  
C ontractor is otherw ise reim bursed, b u t  
only to  th e  ex ten t of such  insurance or re ­
im bursem ent;
Provided, T hat, if  more th a n  one of th e  above 
exceptions shall be applicable in  any case, 
th e  C ontractor’s liab ility  un d er any one ex­
cep tion  shall n o t be  lim ited  by any  o ther 
exception.

(2) T he C ontractor represents th a t  he  is 
n o t includ ing  in  th e  price hereunder, and  
agrees th a t  he  will n o t h e reafte r include in  
any price to  th e  Governm ent, any charge or 
reserve for insurance  (including se lf-in su r­
ance fu n d s or reserves) covering loss or 
d estruction  of or damage to  th e  G overnm ent 
property, except to  th e  ex ten t th a t  th e  risk  
of loss is im posed on th e  C ontractor u n d e r 
(1) (iii) above, or insurance has been re ­
qu ired  un d er ( l ) ( iv )  above.

(3) Upon th e  happening  of loss or de­
stru c tio n  of or dam age to  any  G overnm ent 
property, th e  C ontractor shall n o tify  th e  
C ontracting  Officer thereo f and  shall com ­
m unica te  w ith  th e  Loss and  Salvage Orga­
n iza tion , if  any, now or h e rea fte r designated  
by th e  C ontracting  Officer, and  w ith  th e  as­
sistance of th e  Loss and  Salvage O rganization 
so designated (unless th e  C ontracting  Officer 
h a s  d irected th a t  no  such  organization  be 
employed) shall tak e  all reasonable steps to  
p ro tec t th e  G overnm ent property  from  fu r­
th e r  damage, separate  th e  dam aged an d  
undam aged G overnm ent property, p u t  all
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th e  G overnm ent property in  th e  best possible 
order, and  fu rn ish  to  th e  C ontracting  Officer 
a s ta tem en t of:

(i) T he lost, destroyed, and  dam aged Gov­
e rnm en t property;

(ii) The tim e an d  origin of th e  loss, de­
stru c tio n , or damage;

(iii) All know n in terests in  comm ingled 
property  of w hich th e  G overnm ent property 
Is a p a rt; and

(iv) The insurance, if  any, covering any 
p a r t of or in te res t in  such com m ingled 
property.
T he C ontractor shall be en titled  to  an  e q u ita ­
ble ad ju s tm en t in  th e  co n tract price for th e  
expenditures m ade by h im  in  perform ing his 
obligations u nder th is  subparagraph  (3) ( in ­
c luding charges m ade to  th e  C ontractor by 
th e  Loss an d  Salvage O rganization, except 
any of such charges th e  paym ent of w hich 
th e  G overnm ent has, a t  its  option, assum ed 
d irec tly ).

(4) W ith th e  approval of th e  C ontracting  
Officer a fte r loss or destruction  of or damage 
to  G overnm ent property, an d  sub ject to  such 
conditions and  lim ita tions as m ay be imposed 
by th e  C ontracting  Officer, th e  C ontractor 
may, in  order to  m inim ize th e  loss to  th e  
G overnm ent or in  order to  perm it resum ption  
of business or th e  like, sell for th e  account 
of th e  G overnm ent any item  of G overnm ent 
property  w hich has been dam aged beyond 
practicable repair, or w hich is so com m ingled 
or com bined w ith  property  of others, in clu d ­
ing  th e  C ontractor, th a t  separation  is 
im practicable.

(5) Except to  th e  ex ten t of any loss or 
destru c tio n  of or dam age to  G overnm ent 
property  for w hich th e  C ontractor is relieved 
of liab ility  under th e  foregoing provisions of 
th is  clause, an d  except for reasonable wear 
and  tea r  or depreciation, or th e  u tiliza tio n  
of th e  G overnm ent property  in  accordance 
w ith  th e  provisions of th is  con tract, th e  Con­
tra c to r  assum es th e  risk  of, an d  shall be 
responsible for, any loss or destruction  of or 
damage to  th e  G overnm ent property, and  
such  property  (o ther th a n  th a t  w hich is 
pe rm itted  to  be sold) shall be re tu rn ed  to  
th e  G overnm ent in  as good condition  as w hen 
received by th e  C ontractor in  connection 
w ith  th is  con tract, or as repaired under 
paragraph  (f) above.

(6) In  th e  event th e  C ontractor is re im ­
bursed  or com pensated for any  loss or 
destruction  of or damage to  th e  G overnm ent 
property, he shall equ itab ly  reim burse th e  
G overnm ent. The C ontractor shall do n o th ­
ing to  prejudice th e  G overnm ent’s righ ts to  
recover ag ainst th ird  parties for ajiy such 
loss, d estruction  or damage and, upon  th e  
request of th e  C ontracting  Officer, shall a t 
th e  G overnm ent’s expense, fu rn ish  to  th e  
G overnm ent all reasonable assistance and 
cooperation (including assistance in  th e  
prosecuting  of su it and  th e  execution of 
in stru m en ts  of assignm ent in  favor of th e  
G overnm ent) in  ob tain ing  recovery.

1 (7) If  th is  co n trac t is for th e  develop­
m ent, production , m odification, m ain tenance 
or overhaul of a irc raft, or otherw ise involves 
th e  fu rn ish ing  of a irc raft by th e  Govern­
m ent, th e  “G round and F ligh t R isk” clause 
of th is  co n trac t shall control, to  th e  ex ten t 
i t  is applicable, in  th e  case of loss or destruc­
tio n  of, or damage to , a ircraft.

(h) Access. The G overnm ent, and  any per­
sons designated by it, shall a t  all reasonable 
tim es have access to  th e  premises wherein

1 This subparagraph m ay be om itted  where 
i t  is clearly inapplicable an d  shall be deleted 
w hen th e  G round and  F ligh t R isk clause is 
om itted.
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an y  G overnm ent property  is located, for th e  
purpose of inspecting  th e  G overnm ent 
property.

(1) Disposition o f G overnm ent Property. 
Upon com pletion or expiration  of th is  con­
tra c t,  any  G overnm ent p roperty  w hich has 
n o t been consum ed in  th e  perform ance of 
th is  con tract, or w hich has n o t been disposed 
of p u rsu a n t to  th is  clause, o r ,fo r  w hich th e  
C ontractor h as n o t otherw ise been relieved 
of responsibility, shall be disposed of in  th e  
same m anner, and  sub ject to  th e  sam e p ro ­
cedures, as is provided in  paragraph  (g) of 
th e  clause of th is  co n tract e n titled  “Term i­
n a tio n  for th e  Convenience of th e  G overn­
m en t” w ith  respect to  te rm in atio n  inventory. 
The proceeds of any such d isposition shall be 
applied- in  reduction  of any paym ents to  be 
m ade by th e  G overnm ent to  th e  C ontractor 
un d er th is  con tract, or shall otherw ise be 
credited  to  th e  price or costs of th e  work 
covered by th is  con tract, or shall be paid  in  
such o ther m anner as th e  C ontracting  Officer 
m ay direct. Pending final d isposition of such 
property, th e  C ontractor agrees to  tak e  such 
action  as m ay be necessary, or as th e  Con­
trac tin g  Officer m ay direct, for th e  protection  
and  preservation thereof.

(j) Rem oval o f G overnm ent Property and  
A bandonm ent. If  th e  C ontractor determ ines 
any G overnm ent property  to  be in  excess of 
h is needs u nder th is  contract, such Govern­
m en t property  shall be disposed of in  th e  
sam e m anner as provided by paragraph  (i) 
above, except th a t  th e  G overnm ent m ay 
abandon  any G overnm ent p roperty  in  place 
and  th ereu p o n  a ll obligations of th e  Govern­
m en t regarding such  abandoned property 
shall cease. T he G overnm ent has no obliga­
tio n  to  th e  C ontractor w ith  regard to  resto ­
ra tio n  or reh ab ilita tio n  of th e  C ontractor’s 
premises, n e ith e r in  case of abandonm ent, 
d isposition p u rsu a n t to  paragraph  (i) above, 
no r otherw ise, except for resto ration  or re ­
h ab ilita tio n  costs w hich are properly included 
in  an  equ itab le  ad ju s tm en t under paragraph
(b) above.

(k) C om m unications. All com m unications 
issued p u rsu an t to  th is  clause shall be in  
w riting.

(b) When it is anticipated that title to 
equipment will be vested in the contrac­
tor, the following alternative subpara­
graph (2) may be substituted for (c) (2) 
of the clause in paragraph (a) of this 
section :

(2) N otw ithstand ing  subparagraph  (1) 
above, th e  C ontracting  Officer may, a t  any 
tim e during  th e  te rm  of th is  con tract, or 
upon  com pletion of te rm ination , tran sfer 
t i t le  to  equ ipm ent to  th e  C ontractor upon 
such term s, and  conditions as m ay be agreed 
upon  : Provided, T hat, th e  C ontractor shall 
n o t un d er any G overnm ent con tract, or su b ­
co n trac t thereunder, charge for any depre­
ciation, am ortization , or use of such  equ ip ­
m en t as is donated  un d er th is  paragraph. 
Upon th e  tran sfe r of t itle  to  equ ipm ent under 
th is  paragraph, such equ ipm en t shall cease 
to  be G overnm ent property. T itle  to  Gov­
ern m en t property, n o t otherw ise transferred  
to  th e  C ontractor, sha ll n o t be affected;by th e  
incorporation  or a tta ch m en t thereof to  any 
property  n o t owned by th e  Governm ent, nor 
shall such  G overnm ent property, or any p a r t  
thereof, be or become a  fixture or lose i ts  
id en tity  as personalty  by reason of affixation 
to  any realty .
§ 18—1 3 .7 0 7  G o v e r n m e n t  property  

clauses for  cost-reim bursem ent type  
research and developm ent contracts 
with nonprofit institutions.

The appropriate clause set forth in 
paragraph (a) or (c) of this section shall

be used, in accordance with the instruc­
tions therein, in cost-reimbursement 
type research and development con­
tracts with nonprofit institutions (pro­
vided such contracts are executed on a 
no-fee basis) under which NASA is to 
furnish to the contractor, or the con­
tractor is to acquire, Government 
property.

(a) Except as provided in paragraph
(b) of this section, when the total cost 
of the contract is $25,000 or over, the 
following clause shall be included in the 
contract;
Government Property (Cost-R eimburse­

ment, Nonprofit) (July 1970)
(a) G overnm ent-F urnished Property. The 

G overnm ent shall deliver to  th e  Contractor, 
for use in  connection  w ith  and  u n d er the 
term s of th is  con tract, th e  p roperty  de­
scribed as G overnm ent-furn ished  property in 
th is  con tract, together w ith  such  re la ted  data 
and  in form ation  as th e  C on trac to r m ay re­
quest and  as m ay reasonably be required  for 
th e  in tended  use of such  property  (herein­
a fte r  referred to  as “G overnm ent-furnished 
property” ). T he delivery or perform ance 
dates for th e  supplies or services to  be fu r­
n ished  by th e  C ontractor u n d e r th is  contract 
are  based up o n  th e  expecta tion  th a t  Gov­
ern m en t-fu rn ish ed  property  su itab le  for use 
will be delivered to  th e  C ontractor a t  the 
tim es s ta ted  in  th e  Schedule of th is  con­
tra c t or, if  n o t so sta ted , in  sufficient time 
to  enable th e  C ontractor to  m eet such de­
livery or perform ance dates. In  th e  event th at 
G overnm ent-furn ished  property  is n o t de­
livered to  th e  C ontractor by such tim e or 
tim es, th e  C ontracting  Officer shall, upon 
tim ely  w ritten  request m ade by th e  Contrac­
to r, m ake a d e term ination  of th e  delay, if 
any, occasioned th e  C ontractor and  shall 
equ itab ly  a d ju s t th e  estim ated  cost, or de­
livery or perform ance dates, or both, and 
any o th er con trac tu a l provisions affected by 
any such delay. In  th e  even t th a t  th e  Gov­
e rn m en t-fu rn ish ed  property  is received by 
th e  C ontractor in  a cond ition  n o t suitable 
for th e  in ten d ed  use, th e  C ontractor shall, 
upon  receip t thereof, no tify  th e  Contracting 
Officer of such fa c t and, as directed  by the 
C ontracting  Officer, e ith e r (i) re tu rn  such 
property, or (ii) effect repairs or modifica­
tions. Upon com pletion of (i) or (ii) above, 
th e  C ontracting  Officer upo n  tim ely  writ­
te n  request of th e  C ontractor shall equitably 
a d ju s t th e  estim ated  cost, or delivery or 
perform ance dates, or both , and  any other 
co n trac tu a l provision affected by th e  return, 
disposition, repair or m odification. The fore­
going provisions for ad ju s tm en t are exclu­
sive and  th e  G overnm ent shall n o t be liable 
for su it  for b reach of co n trac t by reason of 
any delay in  delivery of G overnm ent-fur­
n ished property  or delivery of such property 
in  a condition n o t su itab le  for its  intended 
use.

(b) Changes in  Governm ent-Furnished  
Property. (1) By notice in  w riting, th e  Con­
trac tin g  Officer m ay (i) decrease th e  property 
fu rn ished  or to  be fu rn ished  by th e  Govern­
m en t u nder th is  con tact, or (ii) substitu te  
o th er G overnm ent-ow ned property for prop­
e rty  to  be fu rn ished  by th e  Governm ent, or 
to  be acquired  by th e  C ontractor for the 
G overnm ent, un d er th is  con tract. The Con­
trac to r shall p rom ptly  take  such action as 
th e  C ontracting  Officer m ay d irect w ith re­
spect to  th e  rem oval and  shipping of prop­
erty  covered by such  notice.

(2) In  th e  event of any decrease in or 
su b s titu tio n  of property  p u rsu a n t to  sub- 
paragraph  (1) above, or any  w ithdraw al of 
au th o rity  to  use property  provided under
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any o ther co n trac t or lease, w hich property  
the G overnm ent h a d  agreed In  th e  Schedule 
to m ake available for th e  perform ance of 
this con tract, th e  C ontracting  Officer, upon  
the w ritten  req u est of th e  C ontractor (or if  
the su b s titu tio n  of property  causes a decrease 
i n  th e  cost of perform ance, on h is own in it ia ­
tive) , shall equ itab ly  a d ju s t such  con trac tu a l 
provisions as m ay be affected by th e  decrease, 
substitu tion  or w ithdraw al, in  accordance 
with th e  procedures provided for in  th e  
“Changes” clause of th is  con tract.

(c) Title. (1) T itle  to  a ll property  fu r ­
nished by th e  G overnm ent shall rem ain  in ' 
the Governm ent. T itle  to  all property  p u r­
chased by th e  C ontractor, for th e  cost of 
which th e  C ontractor is to  be re im bursed 
as a d irect item  of cost u n d e r th is  con tract, 
shall pass to  and  vest in  th e  G overnm ent 
upon delivery of such  property  by th e  ven­
dor. T itle  to  o th er p roperty, th e  cost of w hich  
is to be re im bursed to  th e  C ontractor u nder 
this con tract, shall pass to  and  vest in  th e  
Government up o n  (i) issuance for use of 
such property  in  th e  perform ance of th is  
contract, o r (ii) com m encem ent or process­
ing or use of such  property  in  th e  perform ­
ance of th is  co n tract, or (iii) re im bursem ent 
of th e  cost th ereo f by th e  G overnm ent, 
whichever first occurs. All G overnm ent- 
furnished property , toge th e r w ith  all p rop­
erty acquired  by th e  C ontractor, tit le  
to which vests in  th e  G overnm ent u n d e r th is  
paragraph, are su b jec t to  th e  provisions of 
this clause and  are here in afte r collectively 
referred to  as “G overnm ent p roperty”.

(2 ) T itle  to  th e  G overnm ent p roperty  shall 
not be affected by th e  incorporation  or a t ­
tachm ent th ereo f to  any property  n o t owned 
by th e  G overnm ent, n o r shall, such Govern­
ment property, or any p a r t  thereof, be or 
become a  fixture or lose its  id en tity  as per­
sonalty by reason of affixation to  any realty .

(d) Property A dm in istra tion . The Con­
tractor shall com ply w ith  th e  provisions of 
the “C ontrol of Property  in  Possession of 
Nonprofit R esearch and  Developm ent Con­
trac to rs” (Appendix C, NASA Procurem ent 
Regulation) as in  effect on th e  da te  of th e  
contract, w hich is hereby incorporated  by 
reference and  m ade a  p a r t  of th is  con tract.

(e) Use o f G overnm ent Property. T he Gov­
ernment property  shall, unless otherw ise p ro­
vided herein  or approved by th e  C ontracting  
Officer, be  used  only fo r th e  perform ance 
of th is con tract.

(f) Utilization, M aintenance and Repair 
of G overnm ent Property. The C ontractor 
shall m a in ta in  and  adm in ister, in  accord­
ance w ith  sound business practice, and  in  
accordance w ith  applicable provisions of A p­
pendix C of th e  NASA P rocurem ent R egula­
tion, a program  for th e  u tiliza tio n , m ain ­
tenance, repair, p ro tec tion  and  preservation  
of G overnm ent p roperty  so as to .a ssu re  i ts  
full availability  and  usefulness fo r th e  per­
formance of th is  co n tract. T he C ontractor 
shall tak e  all reasonable steps to  comply w ith  
*U appropria te  d irections o r in stru c tio n s 
which th e  C ontrac ting  Officer m ay prescribe 
as reasonably necessary for th e  p ro tec tion  of 
the G overnm ent property.

(g) R isk  o f Loss. (1) T he C ontractor sha ll 
hot be liable fo r any  loss of or dam age to  
the G overnm ent property, or fo r expenses 
Incidental to  such  loss or damage, except 
that th e  C ontractor shall be responsible for 
any such loss or dam age (includ ing  expenses 
incidental there to ) :

(i) W hich resu lts  from  w illful m isconduct 
or lack of good fa ith  on  th e  p a r t  of any of 
the C ontractor’s d irectors or officers, or on 
the pa rt of any of h is m anagers, su p erin ten d ­
ents, or o th er equ iva len t representatives, 
who has supervision o r d irection  of all or 
substantially all of th e  C ontractor’s business, 
or all or su b stan tia lly  a ll of th e  C ontractor’s 
operations a t  any one p lan t, laboratory, or
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separate  location  in  w hich  th is  co n trac t is 
being  perform ed;

(ii) W hich resu lts  from  a  fa ilu re  on th e  
p a r t  of th e  C ontractor, due to  th e  w illful 
m isconduct or lack of good fa ith  on th e  p a r t  
of any of h is  directors, officers, or o th er rep ­
resen ta tives m entioned  in  (i) above, (A) to  
m ain ta in  and  adm in ister, in  accordance w ith  
sound  business practice, th e  program  for 
m ain tenance, repair, p ro tec tion  an d  preser­
va tion  of G overnm ent p roperty  as required  
by (f) above, or (B) to  tak e  all reasonable 
steps to  comply w ith  any appropria te  w ritten  
directions of th e  C ontracting  Officer under
(f) above;

(iii) For w hich  th e  C ontractor is o th er­
wise responsible u n d e r th e  express term s of 
th e  clause or clauses designated  in  th e  
schedule;

(iv) W hich resu lts  from  a  risk  expressly 
requ ired  to  be insured  un d er some o th er 
provision of th is  co n tract, b u t  only to  th e  
ex ten t of th e  insurance  so requ ired  to  be 
p rocured  and  m ain ta ined , or to  th e  ex ten t 
of insurance  actually  p rocured  an d  m ain ­
ta ined , whichever is greater; or

(v) W hich resu lts  from  a  risk  w hich is in  
fac t covered by insurance  or for w hich th e  
C ontractor is otherw ise reim bursed, b u t  only 
to  th e  ex ten t of such  insurance or re im burse­
m en t: Provided, T h at, if  m ore th a n  one of 
th e  above exceptions shall be applicable in  
any case, th e  C ontractor’s liab ility  u n d e r any 
one exception shall n o t be lim ited  by any 
o th er exception.

(2) T he C ontractor shall n o t be re im ­
bursed  for, and  shall n o t include as an  item  
of overhead, th e  cost of insurance, or any 
provision for a  reserve, covering th e  risk  of 
loss of or dam age to  th e  G overnm ent p rop­
erty; except to  th e  ex ten t th a t  th e  Govern­
m en t m ay have requ ired  th e  C ontractor to  
carry such insurance  u n d er any o th er p ro ­
vision of th is  con tract.

(3) Upon th e  happening  of loss or d estruc­
tio n  of or dam age to  th e  G overnm ent p rop­
erty , th e  C ontractor shall no tify  th e  Con­
trac tin g  Officer thereof, an d  shall com m uni­
cate  w ith  th e  Loss and  Salvage O rganization, 
if  any, now or h e reafte r designated  by th e  
C ontracting  Officer, and  w ith  th e  assistance 
of th e  Loss and  Salvage O rganziation so 
designated  (unless th e  C ontracting  Officer 
has designated  th a t  no  such  organization  be 
em ployed), shall tak e  a ll reasonable steps to  
p ro tec t th e  G overnm ent p roperty  from  fu r ­
th e r  dam age, separate  th e  dam aged and  u n ­
dam aged G overnm ent property , p u t  a ll th e  
G overnm ent p roperty  in  th e  best possible 
order, and  fu rn ish  to  th e  C ontracting  Officer 
a  s ta tem en t of:

(i) T he lost, destroyed, and  dam aged Gov­
e rn m en t property;

(ii) T he tim e and  origin of th e  loss, de­
stru c tio n , or damage;

(iii) All know n in te res ts  in  com m ingled 
property  of w hich th e  G overnm ent property  
is a p a rt; and

(iv) T he insurance, if  any, covering any 
p a r t  of or in te res t in  such  co m m ing led . 
property.
T he C ontractor shall take  repairs and  reno­
vations of th e  dam aged G overnm ent p roperty  
or tak e  such  o th er action  as th e  C ontracting  
Officer d irects.

(4) In  th e  event th e  C ontractor is indem ­
nified, reim bursed, or otherw ise com pensated 
for any  loss or d estruction  of or dam age to  
th e  G overnm ent property, h e  shall use th e  
proceeds to  repair, renovate or replace th e  
G overnm ent p roperty  involved, or shall c red it 
such  proceeds against th e  cost of th e  work 
covered by th e  con tract, or shall otherw ise 
re im burse  th e  G overnm ent, as directed  by 
th e  C ontracting  Officer. T he C ontractor shall 
do n o th in g  to  prejudice th e  G overnm ent’s 
r ig h t to  recover against th ird  p a rties for any
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such  loss, destru c tio n  or damage, an d  upo n  
th e  request of th e  C ontracting  Officer, shall, 
a t  th e  G overnm ent’s expense, fu rn ish  to  th e  
G overnm ent a ll reasonable assistance and  
cooperatipn (including assistnace in  th e  
p rosecution  of su it  an d  th e  execution of 
in s tru m en ts  of assignm ent in  favor of th e  
G overnm ent) in  ob tain ing  recovery.

l (5) I f  th is  co n trac t is fo r th e  develop­
m ent, p roduction , m odification, m ain tenance  
or overhaul of a irc raft, or otherw ise involves 
th e  fu rn ish in g  of a irc raft by th e  G overnm ent, 
th e  clause of th is  co n trac t en title d  “F lig h t 
R isks” shall control, to  th e  ex ten t i t  is  ap ­
plicable, in  th e  case of loss or d estru ctio n  of, 
or dam age to, a ircraft.

(h) Access. T he G overnm ent, and  any p e r­
sons designated  by it, shall a t  all reasonable 
tim es have access to  th e  prem ises w herein 
any of th e  G overnm ent p roperty  is located, 
for th e  purpose of inspecting  th e  G overnm ent 
property.

(i) D isposition o f G overnm ent Property. 
Upon com pletion o r exp ira tion  of th is  con­
t ra c t,  or a t  such earlie r dates as m aÿ be 
fixed by th e  C ontrac ting  Officer, any G overn­
m en t p roperty  w hich has n o t been consum ed 
in  th e  perform ance of th is  con tract, or w hich 
h as n o t been disposed of as provided in  p a ra ­
graph (j) of th is  clause, or fo r w hich th e  
C ontractor h as n o t otherw ise been relieved 
of responsibility , shall be disposed of in  th e  
sam e m anner, and  su b ject to  th e  sam e p ro ­
cedures, as is provided in  paragraph  (g) of 
th e  clause of th is  co n trac t e n title d  “T erm i­
n a tio n  for th e  Convenience of th e  Govern­
m e n t” w ith  respect to  te rm in atio n  inventory. 
T he proceeds of any such  disposition shall be 
applied in  reduction  of any paym ents to  be 
m ade by th e  G overnm ent to  th e  C ontractor 
u n d e r th is  co n tract, or shall otherw ise be 
credited  to  th e  cost of th e  work covered by 
th is  co n tract, o r shall be paid  in  such o th er 
m an n er as th e  C ontracting  Officer m ay direct. 
Pending final disposition of such  property, 
th e  C ontractor agrees to  tak e  such action  as 
m ay be necessary, or as th e  C ontracting  Of­
ficer m ay direct, for th e  p ro tec tion  and  pres­
ervation  thereof.

(j) Rem oval o f G overnm ent Property and  
A bandonm ent. I f  th e  C ontractor determ ines 
any G overnm ent p roperty  to  be in  excess 
of h is needs u n d e r th is  con tract, such Gov­
ern m en t p roperty  shall be disposed of in  th e  
sam e m an n er as provided by parag raph  (i) 
above, except th a t  th e  G overnm ent m ay 
abandon  any G overnm ent property  in  place 
and  th ereu p o n  all obligations of th e  Govern­
m en t regarding such abandoned property  
shall cease. Unless otherw ise provided herein , 
th e  G overnm ent h a s  no  obligation  to  th e  
C ontractor w ith  regard  to  re sto ration  or re ­
h ab ilita tio n  of th e  C on trac to r’s premises, 
n e ith e r in  case of abandonm ent, d isposition 
p u rsu a n t to  paragraph  (i) above, no r o th e r­
wise, except for re sto ration  or reh ab ilita tio n  
costs caused by rem oval of G overnm ent p rop­
e rty  p u rsu a n t to  paragraph  (b) above.

(k) Restoration o f Contractor’s Premises. 
Unless otherw ise provided herein , th e  Gov­
e rn m en t:

(i) May abandon any G overnm ent p rop­
e rty  in  place, and  th ereu p o n  all obligations 
of th e  G overnm ent regarding such ab an ­
doned property  shall cease; and

(ii) Shall n o t be u n d e r any d u ty  or obli­
gation  to  restore o r rehab ilita te , or to  pay 
th e  costs of th e  re sto ration  or reh ab ilita tio n  
of th e  C ontractor’s p lan t or any po rtion  
thereo f w hich is affected by th e  removal of 
any G overnm ent property.

(l) C om m unications. All com m unications 
issued p u rsu a n t to  th is  clause shall be in  
w riting.

1 T his subparagraph  m ay be o m itted  where 
i t  is clearly Inapplicable.
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(b) When it is anticipated that title 
to equipment will be vested in the con­
tractor, the following may be added to 
subparagraph (c) (1) of the clause in 
paragraph (a) of this section:

N otw ithstand ing  th e  provisions of th is  sub- 
paragraph  (c) (1) relative to  title , th e  Con­
trac tin g  Officer m ay a t any tim e during  th e  
te rm  of th is  con tract, or upon  com pletion 
or term ination , tran sfe r t itle  to  equ ipm ent to  
th e  C ontractor upon  such term s and  condi­
tio n s as m ay be agreed upon : Provided, T h a t 
th e  C ontractor shall n o t un d er any Govern­
m en t con tract, or subcon trac t thereunder, 
charge for any depreciation, am ortization  or 
use of such equipm ent as is donated  u nder 
th is  paragraph. U pon th e  tran sfer of tit le  
to  equ ipm ent u n d er th is  paragraph, such 
eq u ipm en t shall cease to  be G overnm ent 
property .

(c) Government property clause for 
contracts less than $25,000. When the 
total cost of the contract is less than 
$25,000, the clause set forth below shall 
be included in the contract:

Government Property 
(Short F orm) (April 1962)

All p roperty  fu rn ished  to  or purchased by 
th e  C ontractor in  connection  w ith  work u n ­
der th is  co n trac t shall be and  rem ain  th e  
p roperty  of th e  C ontractor, except as p ro ­
vided below, even th o u g h  th e  C ontractor is 
e n titled  to  be re im bursed for th e  cost of th e  
p roperty  as a  d irec t item  of cost un d er th is  
con tract. If  th e  C ontractor acquires ind iv id­
ual item s of equ ipm ent exceeding $1,000 in  
value for any single item , th e  C ontractor shall 
report such item s to  th e  C ontracting  Officer 
from  tim e to  tim e as th ey  are procured  and 
m ain ta in  a control system  w hich will perm it 
th e ir  ready iden tification  and  location. Upon 
final paym ent, th e  C ontractor agrees to  tra n s ­
fer to  th e  Governm ent, w ith o u t charge, any 
item s of equ ipm ent fu rn ish ed  to  th e  Con­
trac to r or requ ired  to  be reported  hereunder, 
w hich th e  C ontracting  Officer m ay request to  
be transferred  in  accordance w ith  in s tru c ­
tio n s  issued a t  th a t  tim e. The packing, c ra t­
ing, and  shipping charges inciden t to  de­
livery to  th e  G overnm ent will be borne by th e  
G overnm ent.
§ 18—1 3 .7 0 8  G overnm ent p r o p e r t y  

clause fo r  contracts w ith fixed-price  
and cost-reim bursem ent provisions.

The clause set forth in § 18-13.702(a) 
shall be inserted in all contracts which 
set forth a fixed-price for a portion of 
the contract but also provide for reim­
bursement of the cost of certain ma­
terials, except that paragraph (c) there­
of shall be deleted and replaced by the 
following:

(c) Title. T itle  to  all p roperty  fu rn ished  
by th e  G overnm ent shall rem ain  in  th e  
G overnm ent. In  order to  define th e  obli­
gations of th e  parties u n d er th is  clause, 
t i t le  to  each item  of facilities, special te s t 
equ ipm ent, and  special tooling (o ther th a n  
th a t  su b ject to  a "Special Tooling” clause) 
acquired  by th e  C ontractor for th e  Govern­
m en t p u rsu a n t to  th is  co n trac t shall pass 
to  and  vest in  th e  G overnm ent w hen its  
use  in  th e  perform ance of th is  co n tract 
commences, or upon  paym ent therefor by th e  
G overnm ent, whichever Is earlier, w hether 
or n o t tit le  previously vested. T itle  to  all 
m ateria l purchased by th e  C ontractor, for 
th e  cost of w hich th e  C ontractor is en titled  
to  be reim bursed as a  d irect item  of cost 
u n d e r th is  contract, sha ll pass to  and  .vest 
in  th e  G overnm ent upon  delivery of such  
m ateria l by th e  vendor. T itle  to  o ther m a-

FEDERAL

RULES AND REGULATIONS
te ria l, th e  cost of w hich  is reim bursib le to  
th e  C ontractor un d er th is  con tract, shall 
pass to  and  vest in  th e  G overnm ent upon  
(i) issuance for use of such  m ateria l in  th e  
perform ance of th is  con tract, or (ii)  com ­
m encem ent of processing or use of such  
m ateria l in  th e  perform ance of th is  con tract, 
o r (iii) re im bursem ent of th e  cost thereof 
by th e  G overnm ent, whichever occurs first. 
All G overnm ent-furn ished  property, together 
w ith  all p roperty  acquired  by th e  C ontractor 
tit le  to  w hich vests in  th e  G overnm ent u nder 
th is  paragraph, is sub ject to  th e  provisions of 
th is  clause and  is h e re inafte r collectively 
referred  to  as “G overnm ent property .” T itle  
to  G overnm ent p roperty  shall n o t be affected 
by th e  incorporation  or a tta ch m en t thereof 
to  any property n o t owned by th e  Govern­
m ent, nor shall such  G overnm ent property, 
or any p a r t  thereof, be or become a  fixture 
or lose its  id en tity  as personalty  by reason 
of affixation to  any  realty .

§ 18—1 3 .7 0 9  C la u s e  f o r  G overnm ent 
property furn ish ed  “As Is” ,

The following clause shall be inserted 
in all contracts in which Government 
production and research property is 
furnished “as is” in accordance with 
§ 18-13.308.
G overnment Property Furnished “As I s” 

(October 1967)
(a) The G overnm ent m akes no w arran ty  

whatsoever w ith  respect to  G overnm ent 
property  fu rn ished  “as is” except th a t  th e  
p roperty  is in  th e  same condition  w hen 
placed a t  th e  f.o.b. p o in t specified in  th e  
so licitation  as w hen inspected by th e  Con­
trac to r p u rsu a n t to  th e  solicitation , or, if 
n o t inspected by th e  C ontractor, as w hen 
la s t available for inspection  un d er th e  
so licitation.

(b) The C ontractor m ay repair any prop­
erty  m ade available to  h im  “as is.” Such 
repair w ill' be a t  th e  C ontractor’s expense 
except as otherw ise provided in  th is  clause. 
Such property  m ay be modified a t  th e  Con­
tra c to r’s expense, b u t only w ith  th e  w ritten  
perm ission of th e  C ontracting  Officer. Any 
repair or m odification of p roperty  fu rn ished  
“as is” shall n o t affect th e  tit le  of th e  
Governm ent.

(c) If  th ere  is any change in  th e  condi­
tio n  of G overnm ent p roperty  fu rn ished  “as 
is” from  th e  tim e inspected  or la s t avail­
able for inspection  u n d er th e  so licitation  to  
th e  tim e placed on board a t  th e  location  spe­
cified in  th e  solicitation , and  such  change 
will adversely affect th e  C ontractor, th e  
C ontractor shall, upon  receip t of th e  p rop­
erty , no tify  th e  C ontracting  Officer of such  
fact, and, as d irected by th e  C ontracting  Offi­
cer, e ith e r (i) re tu rn  such  property  a t  th e  
G overnm ent’s expense or otherw ise dispose 
of th e  property, or (ii) effect repairs to  re ­
tu rn  th e  property  to  its  condition  w hen in ­
spected under th e  so licitation, or if  h o t in ­
spected, w hen la s t available for inspection  
u n d er th e  so licitation. Upon com pletion of 
(i) or (ii) above, th e  C ontracting  Officer 
upon  w ritten  request of th e  C ontractor shall 
equ itab ly  ad ju s t any co n tractua l provisions 
affected by th e  re tu rn , disposition or repair, 
in  accordance w ith  th e  procedures provided 
fo r in  th e  “Changes” clause of th is  con­
trac t. The foregoing provisions for a d ju s t­
m en t are exclusive and  th e  G overnm ent 
shall n o t be liable for any delivery of Gov­
e rnm en t property  fu rn ished  “as is” in  a 
condition  o th er th a n  th a t  in  w hich i t  was 
originally offered.

(d) Except as otherw ise provided in  th is  
clause, G overnm ent property  fu rn ished  “as 
is” shall be governed by th e  “G overnm ent 
Property” clause of th is  con tract.

§ 1 8 —1 3 .7 1 0  G o v e r n m e n t-fu r n is h e d  
properly  c lause fo r  short form  con­
tracts.

(a) The following short form clause 
shall be used in contracts under which 
the Government is to furnish to the con­
tractor Government property having an 
acquisition cost of $25,000 or less. 
Government-F urnished P roperty (Short 

F orm) (October 1967)
(a) The G overnm ent shall deliver to  the 

C ontractor, for use only, in  connection with 
th is  con tract, th e  property described in  the 
schedule or specifications (hereinafter re­
ferred  to  as “G overnm ent-furnished prop- 
e rty ”) , a t  th e  tim es and  locations stated 
there in . If  th e  G overnm ent-furnished prop­
erty , su itab le  for its  in tended  use, is not so 
delivered to  th e  C ontractor, th e  Contracting 
Officer shall, upon  tim ely w ritten  request 
m ade by th e  C ontractor, and  if th e  facts war­
ra n t  such  action , equ itab ly  a d ju s t any af­
fected provision of th is  con trac t p u rsu an t t o 1 
th e  procedures of th e  “Changes” clause 
hereof.

(b) T itle  to  G overnm ent-furnished prop­
erty  shall rem ain  in  th e  Governm ent. The 
C ontractor shall m ain ta in  adequate  property 
con tro l records of G overnm ent-furnished 
property  in  accordance w ith  sound industrial 
practice.

_ (c) Unless otherw ise provided in  th is  con­
trac t, th e  C ontractor, upon  delivery to  him 
of any G overnm ent-furn ished  property, as­
sum es th e  risk  of, and  shall be responsible 
for, any loss thereof or damage there to  ex­
cep t for reasonable wear and  tear, and  ex­
cep t to  th e  ex ten t th a t  such  property is 
consum ed in  .th e  perform ance of the 
con tract.

(d) The C ontractor shall, upon  completion 
of th is  con tract, prepare for sh ipm ent, de­
liver f.o.b. origin, or dispose of all Govern­
m en t-fu rn ish ed  property n o t consum ed in 
th e  perform ance of th is  con tract or no t there­
tofore delivered to  th e  Governm ent, as may 
be d irected or au tho rized  by th e  Contract­
ing Officer. The n e t proceeds of any such 
disposal shall be credited  to  th e  contract 
price or paid  in  such o ther m anner as the 
C ontracting  Officer m ay direct.

Subpart 18—13.8— Administrative 
Practices

§ 18—1 3 .8 0 0  Scope o f  subpart.
This Subpart 18-13.8 establishes the 

policies and procedures for appointing 
and assigning NASA property adminis­
trators to administer the property pro­
visions of NASA contracts. Normally, 
property administration on all contracts 
will be delegated to the cognizant DOD 
Contract Administration Office in : ac­
cordance with the instruction contained 
in Subpart 18-51.3. This subpart applies 
only to those instances where NASA 
property administrators are to be as­
signed to contracts at installations or 
plants which are wholly controlled by 
NASA.
§ 18—13.8 0 1  A ppointm ent o f  property 

adm inistrators.
(a) The selection, appointment and 

termination of appointment of property 
administrators shall be made in writing 
by the Procurement Officer or his desig­
nee. In selecting qualified property ad­
ministrators the appointing authority 
shall consider experience, training, edu­
cation, business acumen, judgment, char­
acter, and ethics.
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(b) In considering experience, train­
ing and education, the following shall be 
evaluated:

( 1 ) Experience in accounting, material 
control, inventory control and allied 
functions;

(2) Formal education or specialization 
in such areas as evaluating, monitoring, 
administering or coordinating industrial 
property programs or implementing 
plans and policies in support of diversi­
fied property control system; and

(3) Knowledge of the provisions of this 
and other applicable regulations.
§ 18—1 3 .8 0 2  A ssignm ent o f  contracts 

for  property adm inistration.
(a) All NASA contracts performed at 

a single location by a contractor shall be 
assigned to a single property adminis­
trator.

(b) Each contract under which Gov­
ernment property will be provided to 
the contractor will be assigned in writ­
ing to a property administrator by the 
Procurement Officer or his designee. The 
assignment document shall contain the
(1) name and address of the contractor,
(2) contract number, and (3) type of 
contract. The contracting officer and the 
contractor shall be advised in writing 
of the assignment and any changes 
thereto.

(c) Thfe assignment shall be termi­
nated when:

(1) It has been determined that no 
Government property has been or will 
be furnished or acquired, or

(2) The contract is-reassigned to an­
other property administrator.
§ 18—1 3 .8 0 3  R ecords o f  G overnm ent 

property.
Records of Government property es­

tablished and maintained by the con­
tractor pursuant to the terms of the 
contract shall be designated and utilized 
as the official contract property records. 
Duplicate records shall not be furnished 
to nor be maintained by Government 
personnel, except that where Govern­
ment property is furnished to a contrac­
tor for repair or servicing and return 
to the shipping organization property 
accountability shall be retained by the 
shipping organization. In such cases the 
property , will be accounted for as a sus­
pense item within the field installation 
account from which shipped and the 
Government property clause shall be 
modified by insertion of the following 
clause:

P r o pe r t y  R ecords (O ctober  1967)
The G overnm ent shall m a in ta in  th e  official 

contract records in  connection  w ith  Govern-: 
ment p roperty  u n d e r th is  con tract. The 
“Governm ent P roperty” clause is hereby 
modified by deleting  so m uch  thereof as re ­
quires th a t  th e  C ontractor m a in ta in  such 
records.

Subpart 18—13.50— Acquisition of Idle 
Industrial Plant Equipment 

§ 18—1 3 .5 0 0 0  Scope o f  subpart.
This Subpart 18-13.50 establishes pro­

cedures for the acquisition of the equip­
ment listed in § 18-13.312 from the De-
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partment of Defense Industrial Plant 
Equipment Center (DIPEC) pursuant to 
the DOD-NASA Agreement for Utiliza­
tion of Idle Industrial Plant Equipment 
set forth in NASA Management Instruc­
tion 1052.17.
§ 18—1 3 .5 0 0 1  General.

In accordance with the policy set forth 
in § 18-13.301, NASA will not provide 
contractors with new facilities unless 
fully justified and an economical, prac­
tical, and appropirate alternative does 
not exist. To implement this policy, con­
tracting officers shall determine, prior 
to the use of the procedures of this sub­
part, that:

(a) Suitable equipment is not avail­
able at any other NASA installation for 
loan or transfer, and

(b) Current excess property listings 
promulgated by the Department of De­
fense and the General Services Admin­
istration have been screened, and that 
the requirement cannot be satisfied 
therefrom.

§ 18—1 3 .5 0 0 2  Procedure.

(a) Requests for idle industrial plant 
equipment. Requests for item(s) of 
equipment to be acquired by screening 
availability from DIPEC idle inventories 
shall be submitted on DD Form 1419/ 
(DOD Industrial Plant Equipment Re­
quisition) in an original and three
(3) copies to the Procurement Office, 
NASA Headquarters (Code KDP-3) for 
processing.

(b) Instructions for preparation of 
DD Form 1419. (1) A separate DD Form 
1419 will be completed for each item of 
equipment required, i.e. if sixteen (16) 
lathes of the same type and model are re­
quired, sixteen (16) DD Form 1419’s will 
be completed as follows:

(2) Requisition number: A requisition 
number will be assigned to each DD 
Form 1419 request by the NASA instal­
lation. Each number assigned will be 
coded for Automatic Data Processing by 
DIPEC. It will also identify the requir­
ing installation and provide a serial 
number and date of submission for sub­
sequent reference. The requisition num­
ber will begin with the appropriate 
NASA Installation Symbol Identification 
set forth below:
Langley R esearch C enter________XNAS01
Ames R esearch C enter__________XNAS02
Lewis Research C enter__ _______XNAS03
F lig h t Research C enter_________XNAS04
G oddard Space F lig h t C enter___ XNAS05
W allops S ta tio n ________________ XNAS06
NASA Pasadena Office___________XNAS07
George C. M arshall Space F ligh t

C enter ---------------------------------- XNAS08
M anned Spacecraft C enter______XNAS09
Jo h n  F. K ennedy Space C enter— XNAS10 
H eadquarters C ontracts D ivision. XNASOW
SNSO G erm antow n______________ XSNSOG
SNSO Cleveland E xtension______XSNSOC
SNSO Nevade E xtension__________XSNSON
Next will be a four-digit entry comprised 
of the last digit of the current calendar 
year and the Julian date of the year, i.e. 
9035 for February 4, 1969. The last entry 
will be a four-digit number from 0001 to
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9999, to sequentially number requisition 
forms prepared on the same date. For ex­
ample: The ninth requisition prepared 
on February 1, 1969, would be 9032-0009 
preceded by the Field Installation Sym­
bol Identification, an example being 
Langley—“XNAS01 3032-0009”. When 
submitting subsequent DD Forms 1419 
related to the item requested, the same 
requisition number is to be used and 
alpha code added to the end of the requi­
sition number to indicate a second or 
third action on the basic request. Alpha 
“A” would indicate a second request, “B” 
a third, etc. In this manner, all actions, 
correspondence, etc., relative to a given 
request can be identified at all levels of 
processing, by the use of the requisition 
number. '

(3) Section I of Form:
(i) Item description. It is necessary to 

provide a complete description of the 
item desired, to obtain maximum screen­
ing results. Requests for single purpose or 
general purpose equipment with special 
features must contain detailed descrip­
tive data as to the size and capacities, 
setting forth special operating features 
or particular operations required to be 
performed by the item.

(ii) Block 1. Enter the complete 12- 
digit Production Equipment Code (PEC)

, (see NASA PR 13.312 or Defense Indus­
trial Plant Equipment Center Operations 
Manual DSAM 4215.1, Appendix 1C, In­
dex of Industrial Plant Equipment Hand­
books) . If not available, enter the applic­
able 11-digit Federal Stock Number 
(FSN).

(iii) Block 2. Enter the manufactur­
er’s name and Federal supply code for 
manufacturer’s (Cataloging Handbook 
H4-1) of the item requested.

(iv) Block 2a. Enter the manufactur­
er’s model, style or catalog number as­
signed to the equipment being requisi­
tioned. Always use the model number if 
available. The style number is the next 
preference. Insert “None” in this block if 
the model, type, or catalog number is not 
known.

(v) Block 3. Activities using Federal 
Stock Numbers (FSN) as the identifying 
number will enter that number. When 
the FSN is known, it will be included in 
all reports in addition to the commodity 
code.

(vi) Block 4. Enter the two-digit 
power code described in Appendix ID of 
Defense Industrial Plan Equipment Cen­
ter Operations Manual DSAM 4215.1. 
These codes designate the voltage, cur­
rent, phase, and cycle by which the item 
requested will be operated.

(vii) Block 5. Self-explanatory.
(viii) Block 6. Place an “X” in the ap­

plicable block to indicate whether physi­
cal inspection is or is not desired, prior 
to acceptance.

(ix) Block 7. Self-explanatory.
(x) Block 8. Enter the complete de­

scription of the item, including the major 
group, class, subclass, type, subtype, size 
group, specifying size, etc., as selected 
from the appropriate directory or hand­
book. (See § 18-13.312, “Index of Indus­
trial Plant Equipment Handbooks” for
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descriptive information.) Continue the 
item description in Block 51 if additional 
space is required to describe the item 
desired.

(4) Section II of Form:
(i) Block 9. Enter the NASA installa­

tion, the facility or contractor’s name, 
street address, city, State, and zip code 
from which the requisition is being initi­
ated. The address should be the one to 
which inquiries of a technical nature are 
to be referred. Include the name and 
telephone number of the individual to be 
contacted concerning the item requested.

(ii) Blocks 10 and 10a. Enter the con­
tract number or document number and 
the date of the document which author­
izes the acquisition of the items shown in 
section I. Normally this will be a facility 
contract number, otherwise it should be a 
purchase order number or purchase re­
quest number.

(iii) Block 11. Not applicable.
(iv) Block 12. Indicate if the property 

is for NASA in-house use or a contractor 
facility. Disregard the “Military” block. 
Show NASA contract number and pro­
gram for which item is to be used.

(v) Block 13. Enter the specific func­
tion to be performed by the equipment. 
When applicable, enter the tolerances, 
capacities, specifications, etc., which 
equipment must satisfy.

(vi) Block 14. Enter the date the item 
must be installed in place to meet pro­
duction requirements. From this date de­
duct the estimated number of days re­
quired for installation. Enter the adjust­
ed date in this block.

(vii) Block 15. Enter the date by which 
DIPEC must issue a Certificate of Non­
availability. The date will be developed 
by subtracting the procurement leadtime 
and 45 days administrative leadtime from 
the date shown in Block 14.

(viii) Block 16. Enter the Defense 
Material System Priority Rating that, is 
assigned to the contract or anticipated 
purchase order.

(ix) Block 17. Place an “X” in the ap­
propriate box. If for replacement, iden­
tify the item to be replaced and the rea­
son for replacement.

(x) Block 18. Enter an “X” in the ap­
propriate box. Show the appropriation 
symbol if answer is “yes”.

(xi) Block 19. Not applicable.
(xii) Blocks 20 and 21. In addition to 

the official’s title and signature, enter the 
signing official’s typed name, office sym­
bol or name, and telephone number and 
extension. For contractor’s requirements, 
the signing official should be the com­
pany representative who prepares and 
submits the requirement to the cognizant 
NASA certifying office.

(xiii) Block 22. Self-explanatory.
(xiv) Block 23. Certification of need 

for the item requisitioned is the function 
of the contracting officer of the NASA 
installation having jurisdiction over the 
contract. For NASA in-house require­
ments certification can be made by the 
property and supply officer.

(xv) Block 23a. Not applicable.
(xvi) Block 23b. Name and address of 

the installation certifying the require­
ment.
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(xvii) Block 23c. Signature of the 

property administrator or contracting 
officer at plant level.

(xviii) Block 23d. Self-explanatory.
(xix) Block 23e. Signature of NASA 

installation official certifying the require­
ment.

(xx) Block 23f. Self-explanatory;
(5) Section III, of form: This section 

is for the Procurement Office, NASA 
Headquarters (Code KDP-3) sponsor­
ship of the requirement to DIPEC:

(i) Block 24. Must show NASA Hq., 
Procurement Office, Contract Adminis­
tration Div., Code (Code KDP-3), Wash­
ington, D.C. 20546.

(ii) Block 25. Blank.
(iii) Block 26. Must show: Chief, Con­

tract Administration Division, Code 
KDP-3, NASA Headquarters.

(iv) Block 27. Self-explanatory.
(6) Section IV of form: To be com­

pleted by DIPEC, copy is used for ad­
mittance to storage site for inspection of 
property offered.

(7) Section V of form: To be com­
pleted by DIPEC if equipment is not 
available.

(8) Section VI of form: Blocks 42, 43, 
44, and 45: To be completed by the 
requesting official signing the requisition 
in section n . (See Block 20.) Reasons for 
nonacceptance are to be shown in sec­
tion v m —Remarks, or by separate docu­
ment attached to the DD Form 1419.

(9) Section VH of form:
(i) Block 46. Enter complete name, 

street address, city, State, and Zip Code 
of the Contractor or installation to which 
the item is to be shipped. Indicate rail 
head and truck delivery points when 
other than the address named.

(ii) Block 47. Self-explanatory.
(iii) Block 48. Self-explanatory.
(iv) Blocks 49 a and b. Insure that 

NASA appropriation symbols are in­
cluded with work order number.

(v) Block 49c. Enter NASA appropria­
tion symbol chargeable for any special 
work ordered, i.e., rebuild, repair, acces­
sory replacement.

(vi) Block 49d. Enter NASA installa­
tion and office symbol which will make 
payment for transportation and pack­
ing, crating and handling of item requisi­
tioned.

(vii) Block 50. Self-explanatory.
(10) Section VIII of form: Block 51: 

This block can be used to expand or 
explain entries made in Blocks 1 
through 50. When requisitioning equip­
ment form excess listings, identify issu­
ing office, list number, date, control num­
ber, and item number assighed to 
equipment.

(c) Processing DD Form 1419. (1) The 
essential information, outlined in the 
above instructions, covering sections I, 
H, and III is required to be completed 
prior to submission of DD Form 1419 
to the Procurement Office, NASA Head­
quarters (Code KDP-3). The Procure­
ment Office, NASA Headquarters (Code 
KDP-3) will’review each submission for 
completeness and authenticity. Incom­
plete or invalid requests will be returned

for correction. The original and two (2) 
copies of the approved DD Form 1419 
will be forwarded to DIPEC for screen­
ing of inventoriés. Upon completion of 
the screening process, DIPEC will anno­
tate the results of the screening in 
section IV or V. Certification of non­
availability when cited in section V is evi­
dence that screening has been accom­
plished by DIPEC. The original and one 
(1) copy of the request will be returned 
by DIPEC to the approving official indi­
cated in Block 23 of section n  through 
the Procurement Office, NASA Headquar­
ters (Code KDP-3).

(2) When a s uitable item is allocated 
in section IV, inspection of the equip­
ment is recommended. Notification of ac­
ceptance or rejection of the item offered 
must reach DIPEC within 30 days after 
allocation. A copy of the DD Form 1419 
will serve as the clearance document to 
inspect the equipment at the storage site. 
Acceptance or rejection of item, without 
inspection or after inspection is to be 
noted in section VI. If it is determined 
that the item is acceptable, section VH 
is to be executed. The NASA appropria­
tion symb:l must i:e cited where appli­
cable in section VII. In either instance, 
acceptance or rejection, the original of 
the DD Form 1419 is to be returned $o 
DIPEC through the Procurement Office, 
NASA Headquarters (Code KDP-3).
§ 18—1 3 .5 0 0 3  T ransfers from  NASA to 

the m ilitary departm ents.
Requests for NASA idle industrial plant 

equipment received directly by NASA 
installations from the military depart­
ments shall be referred to the Procure­
ment Office, NASA Headquarters (Code 
KDP-3) for appropriate action.
Subpart 10-13.51— Facilities Expan­

sion, Application, and Approval
§ 1C -13.51G 0 Scope o f  subpart.

This Subpart 18-13.51 sets forth ad­
ditional procedures with regard to the 
provision of Government-owned facili­
ties to contractors and subcontractors 
for the performance of NASA Work, in­
cluding procedures for the processing of 
facilities applications.
§ 1 8 -1 3 .5 1 0 1  C onsideration o f  facilities 

expansion  app lications.
Facilities expansion is subject to the 

policies of § 18—13.301 and to the ap­
proval requirements of § 18-13.302. It 
is the continuing obligation of NASA 
personnel who are: (a) sponsoring the 
development of NASA programs, (b) se­
lecting sources, or (c) negotiating re­
lated procurement contracts, to give due 
consideration to the utilization of exist­
ing capacity. Where additional facilities 
are required, every effort will be made to 
select those sources that demonstrate a 
willingness and ability to provide their 
own facilities, subject to the policy ot 
§ 18-13.301 (b) (2) that existing facilities 
may be furnished if substantial cost sav­
ings are likely to result. NASA contrac­
tors and subcontractors are expected to 
furnish all facilities unless it is otherwise 
determined to be in the best interests 
of the Government.
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§ 18—1 3 .5 1 0 2  Procedure fo r  determ in­

in g  facilities expansion .
The following procedures will be ap­

plied in determining the need for facili­
ties expansion, to the extent applicable :

(a) When prime contractors are being 
selected or requested to submit proposals 
pursuant to § 18-3.802-3, for each pro-, 
curement, the contracting officer will re­
quire all potential sources to state in' 
writing whether additional facilities will 
be required, the estimated cost and na­
ture of such facilities, and whether the 
contractor will furnish the facilities with 
contractor funds or will request the Gov­
ernment to provide the facilities.

(b) When the selected contractor has 
stated that additional Government fa­
cilities will be required, the contracting 
officer will advise the contractor to sub­
mit a formal application for facilities, 
furnishing the information indicated in 
§ 18-13.5105 and § 18-13.5106. The con­
tractor may request assistance in pre­
paring his application for facilities. In 
order to expedite processing thè applica­
tion, it is important that full and com­
plete justification be given for the re­
quired facilities. When the application 
for facilities is prepared in conjunction 
with contract proposal for an end-item, 
nine (9) copies of the facility application 
should be forwarded together with the 
proposal, or as soon as practicable there­
after. Any facilities requirements by sub­
contractors shall be prepared in accord­
ance with the procedures and provisions 
of this Subpart 18-13.51 and submitted 
through the prime contractor to the con­
tracting officer for comments and evalua­
tions. All facilities approved for subcon­
tractors will be provided under separate 
facilities contracts except as may be pro­
vided under § 18-13.303-1.

(c) If a facilities project involves con­
struction work, approval of the Deputy 
Administrator, or other designated offi­
cials, must be obtained by the cognizant 
NASA Headquarters Program Director 
prior to the initiation of the procurement 
action, in accordance with the policies 
and procedures set forth in NASA Hand­
book 7330.1, “Approval of Facility Proj­
ects.”

(d) Facilities provided under a related 
procurement contract will be controlled 
by a facilities action control number. 
Before providing facilities (not in ex­
cess of $50,000) under a related procure­
ment contract, the contracting officer 
must obtain the facilities action control 
number from the Procurement Office, 
NASA Headquarters (Code KDP-3). The 
contracting officer will obtain the facili­
ties action control number by letter or 
telegram as the urgency of each case 
demands. Such communications will in­
clude as a minimum:

( 1 ) The proposed contract number ;
(2) Name of contractor and plant lo­

cation; ^
(3) A brief description of the facili­

ties and purpose of expansion, and
(4) Total estimated cost of the addi­

tional Government facilities to be pro­
vided.
Application for and justification of fa­
cilities so provided will be in accordance 
with this Subpart 18-13:51. When the 
related procurement contract is award­
ed, the contracting officer will insure that 
an appropriate Government Property 
clause is included.
§ 18—1 3 .5 1 0 3  P rocessing the application .

(a) Upon receipt of a formal facili­
ties application, the contracting officer 
will:

(1) Forward three (3) copies of the 
application to the appropriate installa­
tion technical office for review and re­
quest comments and recommendations 
as to the technical aspects and overall 
scope of application.

(2) Forward one (1) copy to the Office 
of Facilities, NASA Headquarters (Code 
BX).

(3) Forward one (1) copy to the ap­
propriate small business specialist f<pr 
review (see § 18-1.704-3). ~

(4) Initially appraise and obtain cor­
rection for any proposal deficiencies, in­
cluding;

(i) Review facilities application for 
adequacy and completeness;

(ii) Delete items which duplicate con­
tractor facilities having open time avail­
able;

(iii) Investigate the possibility of in­
creasing subcontracting to reduce or 
eliminate the need for Government pro­
vided facilities;

(iv) Examine loading methods used 
by the contractor in developing facili­
ties requirements;

(v) Analyze the validity of the justi­
fication;

(vi) Process nonseverable facilities in 
accordance with § 18-13.307 and elimi­
nate where not justified, and

(vii) Appraise the contractor’s state­
ment of the availability of local service 
(utilities, labor housing, transportation, 
etc.) which may be necessary to support 
a proposed expansion.

(b) Based upon his evaluation of the 
application, and the comments and rec­
ommendations of the appropriate in­
stallation technical office, the contract­
ing officer will forward his findings and 
recommendations together with one (1) 
copy of the application to the cognizant 
installation project manager for review 
and approval. In making the request, the 
contracting officer will include the dollar 
amount recommended for approval and 
a request that a purchase request in that 
monetary amount be furnished to him 
for supporting the facilities contract.
§ 18—1 3 .5 1 0 4  Adm inistration o f  ap­

proved fac ilities app lication .
After negotiation of a facilities con­

tract or amendment thereto providing

for the furnishing of Government facili­
ties, NASA Headquarters approval will 
be obtained pursuant to § 18-13.302 and 
the administrative phase of the procure­
ment will be treated ’as follows:

(a) The contracting officer or his au­
thorized representative assigned to ad­
minister the facilities contract will deter­
mine necessity for the individual items 
listed on the approved application. The 
determination of necessity will be made 
on the basis of the installation technical 
office confirmation of requirements.

(b) The contracting officer or his au­
thorized representative will identify 
equipment which may be available from 
existing Government inventories and will 
request assistance of the Procurement 
Office, NASA Headquarters (Code KDP- 
3) in screening idle inventories. Alloca­
tion of idle equipment will be requested 
by the contractor through and with the 
concurrence of the NASA contracting of­
ficer pursuant to Subpart 18-13.50. If 
screening of any item of idle Government 
production and research property on an 
approved application cannot be com­
pleted prior to the required release for 
procurement date, the contracting officer 
or his representative may approve pur­
chase of the item without further screen­
ing.

(c) Revisions to the approved ap­
plication to conform to determination 
of necessity will be subject to the ap­
proval of the contracting officer. The 
determination of necessity will be made 
as expeditiously as possible and normally 
will be made on the basis of the con­
tractor’s statement that the justification 
as delineated in the approved application 
remains valid; the contracting officer 
may, however, request additional justi­
fication, if, in his judgment, such a re­
quest is justified.

(d) Substitution of items for similar 
items listed on an approved application 
may be considered when necessitated 
by engineering changes, technological 
changes, or nonavailability in reserve in­
ventories, and may be approved by the 
contracting officer or his authorized rep­
resentative when the substituted item 
either:

(1) Falls within the same schedule 
subcategory as the previously approved 
item;

(2) Is justified for the same intended 
function and remains within the esti­
mated cost of the previously approved 
item; and

(3) In cases of justified necessity, ex­
ceeds such amount provided that the ap­
proved dollar amount of the Appendix A 
schedule category is not exceeded.
Proposed substitutions not meeting the 
foregoing standard will be processed as 
facilities expansions in accordance with 
this § 18-13.5104.
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(h ) Financing. T he co n tracto r will ju stify  

h is reasons for n o t financing th e  proposed ex­
pansion w ith  corporate or com pany funds.

(i) Other Uses. S ta te  th e  po rtion  or per­
centage of th e  expanded capacity  th a t  will 
be used by o ther NASA Procurem ent Offices, 
or o th er Federal agencies. Iden tify  th e 's p e ­
cific item s and  th e  NASA Procurem ent 
Offices or Federal agencies.

(j) C omplete Facility. I f  th e  proposed ex­
pansion does n o t co n stitu te  a  com plete fa ­
cility, cite  th e  elem ents t h a t  are n o t in ­
cluded and how th ey  will be provided.

PART 18-14— QUALITY ASSURANCE, 
INSPECTION AND ACCEPTANCE

Sec.
18—14.000 Scope of part.

Subpart 18-14.1— Quality Assurance and 
Inspection

18-14.100 Definitions.
18-14.101 General.
18-14.102 A ctivities responsible for in ­

spection.
18-14.103 Service agreem ents.
18-14.104 C ontractor responsibility.
18-14.105 Places of inspection.
18-14.105-1 General.
18-14.105-2 Inspection  a t  source.
18-14.105-3 Inspection  a t  destination .
18-14.106 Inspection  of sm all purchases 

($2,500 or less).
18-14.107 R ejection  of nonconform ing 

supplies or services.
18-14.108 G overnm ent inspection  u nder 

subcontracts.

Subpart 18-14.2— Acceptance
18-14.201 General.
18-14.202 Delivery u nder f.o.b. origin 

contracts.
18-14.203 P o in t of acceptance.
18-14.204 R esponsibility for acceptance.
18-14.205 Acceptance of supplies or serv­

ices n o t conform ing w ith  
co n tract requirem ents.

Subpart 18—14.50— Procedures for Utilization of
Government Inspection Agencies for Quality
Assurance Functions at NASA Suppliers’ Plants

18-15.5000 Scope of subpart.
18-14.5001 Definitions.
18-14.5002 Procedures.
18-14.5003 G uidelines for use in  arranging 

fo r q uality  assurance fu n c ­
tio n s  a t  NASA suppliers’ 
p lants.

Au t h o r it y  : T he provisions of th is  P a rt 18- 
14 issued u n d e r 42 U.S.C. 2473(b) (1).

§ 18—1 4 .0 0 0  Scope o f  part.
This part 18-14 covers instructions 

concerning quality assurance, inspection 
and acceptance of supplies or services 
under NASA contracts (other than con­
struction contracts) *
Subpart 18-14.1— Quality Assurance 

and Inspection
§ 18—1 4 .1 0 0  D efin ition s.

(a) “Inspection” means the examina­
tion (including testing) of supplies and 
services (including, when appropriate, 
raw materials, components, and inter­
mediate assemblies) to determine 
whether the supplies and services con­
form to contract requirements, including 
all applicable drawings, specifications, 
and purchase descriptions.

(b) “Testing” is an element of inspec­
tion and generally denotes the determi­
nation by technical means of the phys­
ical and chemical properties or elements 
of materials, supplies, or components 
thereof, involving not so much the ele­
ment of personal judgment as the appli­
cation of established scientific principles 
and procedures.
§ 18—1 4 .1 0 1  General.

(a) Except as permitted by § 18-14.204, 
inspection on behalf of the Government 
shall be conducted in all cases prior to 
acceptance. Inspection shall be accom­
plished by or under the supervision of 
Government personnel. Except as other­
wise provided in the contract, test re­
quirements may be perforated in the 
contractor’s or subcontractor’s labora­
tory or any other commercial laboratory 
acceptable to the Government. The con­
tractor may be required under the terms 
of the contract to establish and maintain 
an acceptable inspection or quality con­
trol system to insure compliance with 
contract specifications with a minimum 
of Government inspection supervision. A 
manufacturer’s certificate or other state­
ment of quality or quantity may be con­
sidered in determining whether supplies 
or services are in conformity with the 
contract; but no provision of the con­
tract shall preclude the Government 
from performing inspection..

(b) The type and extent of inspection 
needed depend on the particular pro­
curement. For example, on items which 
would involve small losses in the event 
of defects and which would probably be 
replaced by suppliers without contest, 
in s pp.n t.inn  may consist only of checks for 
identity, quantity, and shipping damage. 
Detailed requirements for space systems 
and elements thereof are contained in 
“Quality Assurance Provisions for Gov­
ernment Agencies,” NPC 200-1A and 
subpart 18-14.50.
§ 18—1 4 .1 0 2  A ctivities responsib le for  

inspection .
Inspection, or the arrangement there­

for, is the responsibility of the installa­
tion effecting or administering the 
procurement. When a NASA installation 
uses the inspection services of another 
executive agency, the agency performing 
the inspection has primary inspection 
responsibility and its determinations 
relative thereto are binding on the NASA 
installation for which the services are 
performed. However, whenever NPC 
200-1A applies, the NASA installation 
retains primary inspection responsibility.
§ 18—1 4 .1 0 3  Service agreem ents.

(a) In the interest of achieving 
economy and efficiency in the inspection 
of contract items, procurement offices 
shall utilize the services of other 
executive agencies to insure the most 
economical and effective inspection con­
sistent with the best interests of the 
Government. The purpose of inspection 
interchange agreements is to eliminate 
duplication, overlapping, or multiple 
assignments of Government inspection 
activity in any one plant.

(b) Agreements have been entered into j 
by NASA, with other Government agen- \ 

cies relating to performance of field ! 
service functions, including quality as­
surance, inspection, test, and acceptance, j 
in support of NASA contractors. (See the 
1050 series of NASA Management Issu­
ances.) The procedures set forth in these 
agreements shall be observed by all 
NASA procurement offices in arranging 
for field services. Inspection agreements 
may also be used between NASA field in­
stallations in order to achieve maximum 
economy and efficiency.
§ 1 8 -1 4 .1 0 4  Contractor responsibility.

The inspection clauses included in 
NASA contracts require the contractor to 
maintain an inspection system accepta­
ble to the Government and records of all 
inspection work performed by the con­
tractor. See also Subpart 18-1.50. The 
contractor’s inspection system should be 
such as to provide reasonable assurance 
that the supplies and work under the 
contract will conform to contract re­
quirements and should include any qual­
ity control procedures necessary to this 
end. In any case, when Federal or Mili­
tary specifications are used to establish 
requirements in the contract, the supplier 
shall be required to perform all exami­
nations and tests called for by the speci­
fications except those which the Govern­
ment is expressly required to make.
§ 1 8 - 1 4 .1 0 5  P laces o f  inspection .
§ 18—1 4 .1 0 5 —1 G eneral.

Each contract shall designate the place 
or places of inspection. Inspection of sup­
plies and services shall be made at such 
times and places (including any stage 
during the period of manufacture, ana 
including subcontractors’ plants) as are 
necessary to determine that the supplies 
and services conform to contract re­
quirements. When the contract provides 
for inspection at source, shipment prior 
to inspection may be authorized if it is 
determined to be in the best interest ol 
the Government. In such cases, to the 
extent appropriate, the contract should 
be modified prior to shipment with re­
spect to (a) risk of loss in transit ana 
(b) shipping and other expenses in­
curred in the event of rejection at 
destination.
§ 1 8 -1 4 .1 0 5 -2  Insp ection  at source.

Supplies and services shall be inspected 
at source when:

(a) Inspection at any other point 
would require uneconomical disassembly 
or destructive testing;

(b) Considerable loss would result 
from the manufacture and shipment oi 
unacceptable supplies or from the delay 
in making necessary corrections;

(c) Special instruments, gauges, or fa­
cilities required for inspection are avail­
able only at source; .

(d) Inspection at any other point 
would destroy or require the replacemen 
of costly special packing and packaging.

(e) Quality control and inspection are 
closely related to production methods;

FEDERAL REGISTER, VOL. 36, NO. 71— TUESDAY, APRIL 13, 1971



RULES AND REGULATIONS 6999
(f) Supplies requiring technical in­

spection are destined for points of em­
barkation for overseas shipment; or

(g) Otherwise determined to be in the 
best interest of the Government.
§ 18—14.1 0 5 —3 Insp ection  at destination.

Supplies and services shall be in­
spected at destination when :

(a) Deliveries of supplies purchased 
“off the shelf” are made from a point 
other than that of manufacture ;

(b) Necessary testing equipment is lo­
cated only at destination;

(c) Biologicals being purchased are 
processed under direct control of the Na­
tional Institutes of Health or the Federal 
Food and Drug Administration;

(d) The volume of procurement at a 
giyen plant is not sufficient to warrant 
the increased cost of inspection at origin; 
or

(e) Otherwise determined to be in the 
best interest of the Government.
§ 18—1 4 .1 0 6  In sp ection  o f  sm all pur­

chases ($ 2 ,5 0 0  or le s s ) .
(a) This § 18-14.106 applies to all small 

purchases, including items described in 
Federal and Military specifications, and 
qualified products. In determining the 
type and extent of Government inspec­
tion to be required on small purchases, 
the smallness of possible losses and the 
likelihood of uncontested replacement of 
defective articles shall be considered.

(b) Generally, inspection of small 
purchases shall be at destination. Pur­
chasers, users, and installers may be con­
sidered inspectors for small purchase in­
spection purposes.

(c) Unless detailed technical inspec­
tion is necessary, inspection shall consist 
of examination of (1) type and kind; (2) 
quantity; (3) damage; (4) operability, if 
readily determinable; and (5) packaging 
and marking, if applicable.

(d) Detailed technical inspection shall 
be performed if special specifications are 
involved or if defective supplies can 
harm personnel or equipment.

(e) . Detailed technical inspection may 
be limited to a check of characteristics 
that require separate specifications and 
of those likely to cause harm. Such in­
spection may be limited to inspection of 
occasional purchases of the same item 
from the same manufacturing source 
when there is good reason to rely upon 
the integrity of the manufacturer be­
cause of known safeguards and a sig- 
hiflcant history of defect-free purchases.

(f) Adjustments for short shipments 
or defective suppliés shall be requested 
from suppliers when recovery will bene­
fit the Government.
§ 18—14.107  R ejection  o f  non conform ­

ing supp lies or services.
Contractors ordinarily shall be given 

an opportunity to correct or replace non- 
conforming supplies or services if this 
can be done within the required delivery 

Unless the contract provides 
otherwise, such correction or replace- 
tT+Î sha11 ^  without additional cost 
r!the Government. Notices of rejection 
01 nonconforming supplies or services

need not be in writing unless (a) the 
supplies have been delivered to a point 
other than the contractor’s plant, (b) 
the contractor persists in offering non- 
conforming supplies or services for ac­
ceptance, or (c) delivery or performance 
is overdue without excusable cause. The 
reasons for rejection normally shall be 
stated, and the contractor may be given 
any suggestions that might help in elim­
inating the cause of rejection. If timely 
notice of rejection is not furnished to 
the contractor, acceptance may, in cer­
tain cases, be implied as a matter of 
law from such omission. Therefore, no­
tices of rejection should be furnished 
promptly to contractors whenever re­
jection is intended.
§ 1 8 —1 4 .1 0 8  G o v e r n m e n t  inspection  

under subcontracts.
Government inspection of subcon­

tracted supplies or services shall be made 
only when required in the interest of the 
Government. The primary purpose of 
subcontract inspection is to assist the 
Government agency at the prime con­
tractor’s plant in determining the con­
formance of supplies or services with 
contract requirements. It does not re­
lieve the prime contractor of any of his 
responsibilities under the contract. Sup­
plies and services that do not qualify 
under the criteria in § 18-14.105-2 for 
Government inspection at source shall 
not be inspected by the Government at 
the subcontractor’s plant. Supplies and 
workmanship for which records, re­
ports, and similar evidence of quality 
are available at the prime contractor’s 
plant shall not be Government-inspect­
ed at the subcontractor’s plant except 
occasionally to verify such evidence. 
However, Government inspection shall be 
performed at a subcontractor’s plant 
whenever the Government contract re­
quires. All oral and written statements 
and contract provisions relating to the 
inspection of subcontracted supplies 
shall be so worded as not to (a) affect 
the contractual relationship between the 
prime contractor and the Government 
or between the prime contractor and the 
subcontractor, (b) establish a contrac­
tual relationship between the Govern­
ment and the subcontractor, or (c) con­
stitute a waiver of the Government’s 
right to inspect or reject supplies.

Subpart 18-14.2— Acceptance 
§ 18—1 4 .201  General.

As used in NASA contracts, “accept­
ance” generally means the act of an au­
thorized representative of the Govern­
ment by which the Government assents 
to ownership by it of existing and iden­
tified supplies, or approves specific serv­
ices rendered as partial or complete per­
formance of the contract. Except as pro­
vided in § 18-14.205, and subject to other 
terms and conditions of the contract, 
the Government thereby acknowledges 
that the supplies or services are in con­
formity with contract requirements, in­
cluding those of quality, quantity, 
packaging, and marking. Depending 
upon the provisions of the contract, ac­
ceptance may be effected prior to, at the

time of, or after delivery. However, sup­
plies and services shall not be accepted 
prior to inspection, except as stated in 
§ 18-14.204. Acceptance shall ordinarily 
be accomplished by execution of the ac­
ceptance certificate contained in the Ma­
teriel Inspection and Receiving Report 
(DD Form 250) or by signing the re­
ceiving report section of the purchase 
order form used in small purchases. 
When acceptance is accomplished at a 
point other than destination, supplies 
shall not be reinspected at destination 
for acceptance purposes.
§ 18—1 4 .2 0 2  D elivery under f  .o .b . orig in  

contracts.
(a) Satisfactory evidence of delivery 

is required before payment other than 
progress or advance payments may be 
made under fixed-price supply contracts. 
Under contracts calling for deliveries 
f.o.b. origin, the contracting officer or 
his authorized représentative, in certify­
ing that delivery has been made, may, 
at his discretion, rely on the contractor’s 
signed statement on the invoice that 
delivery has been made on a specified date 
to a named carrier or to a representative 
of the Government. When necessary to 
protect the Government’s interest, the 
contracting officer may require either 
that the contractor furnish a receipted 
copy of the bill of lading or postal re­
ceipt, or that a representative of the 
Government certify as to actual delivery 
on thq applicable inspection and receiv­
ing report from. Invoicing instructions to 
f.o.b. origin contractors shall require that 
the contractor state on all invoices (1) 
the date of shipment, name of carrier, 
and bill of lading, number, (2) the name 
and title of the Government representa­
tive to whom delivery was made and the 
date of such delivery.

(b) When payment has been made on 
the basis of a certificate and the supplies 
have not been received at destination, 
prompt follow-up and remedial action 
shall be initiated.
§ 18—1 4 .2 0 3  P oin t o f  acceptance.

Each contract shall specify the point 
of acceptance. Contracts which provide 
for delivery f.o.b. destination shall pro­
vide for acceptance at destination 
whether inspection is to occur at destina­
tion or at origin. Contracts which pro­
vide for delivery f.o.b. origin ordinarily 
shall provide for acceptance (and inspec­
tion) at origin.
§ 18—1 4 .2 0 4  R esponsib ility  for  accept- 

ance.
(a) Acceptance is the responsibility of 

the contracting officer or his authorized 
representative. When a NASA installa­
tion utilizes the services of another ex­
ecutive agency for the purpose of accept­
ance, acceptance by the other agency is 
binding on the NASA installation for 
which the services are performed. (See 
§ 18-14.103 regarding performance for 
NASA of field service functions, includ­
ing acceptance, by the Departments of 
the Army, Navy, and Air Force.) For 
Category 1 and 2 procurements (as 
defined in § 18-1.5002), final acceptance
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may be deferred, under appropriate con­
tract provisions, until satisfactory sys­
tem integration is accomplished, or until 
other special conditions are fulfilled.

(b) A supplier’s certificate of conform­
ance with requirements shall not be con­
sidered a proper element incident to ac­
ceptance of supplies or services, except 
a supplier’s certificate may be used for 
Government acceptance prior to inspec­
tion on selected Category 3 procurements 
(as defined in § 18-1.5002). At the dis­
cretion of the contracting officer, a clause 
may be inserted in contracts requiring 
the contractor to certify that supplies 
comply with contract requirements. How­
ever, when acceptance precedes inspec­
tion, a clause will be used to reserve-the 
Government’s right after acceptance to 
inspect the supplies within a reasonable 
time after delivery and to reject defective 
items. Certificates of conformance shall 
be required by the contract when the 
value of supplies or the condition of pur­
chase, delivery, receipt, or use thereof 
makes it desirable to have additional as­
surance that supplies conform to contract 
requirements.
§ 1 8 —1 4 .2 0 5  A cceptance o f  supp lies or 

services not conform in g with contract 
requirem ents.

When supplies or services tendered for 
acceptance do not conform with contract 
requirements, the applicable contract 
provisions shall govern the action to be 
taken (see § 18-14.107). For reasons of 
economy or the urgency of the require­
ment, acceptance of supplies or services 
which do not meet all contract require­
ments may occasionally be desirable. 
Prior to such acceptance, the contracting 
officer shall obtain the approval of the 
requiring activity where the nonconform­
ity with contract requirements (a) af­
fects matters such as safety, durability, 
performance, or interchangeability of 
parts or assemblies, (b) results in mate­
rial increases in weight where weight is 
a significant consideration, or (c) affects 
the basic objectives of the specifications. 
Acceptance of these types of noncon­
forming supplies or services shall be cov­
ered by an appropriate modification of 
the contract. Acceptance of other types 
of nonconforming supplies and services 
shall be covered by contract modification 
if determined necessary by the contract­
ing officer. See also NPC 200-1A.
Subparf 18-14.50— Procedures for 

Utilization of Government Inspec­
tion Agencies for Quality Assur­
ance Functions at NASA Supplier’s 
Plants

§ 18—1 4 .5 0 0 0  Scope o f  subpart.
This Subpart 18-14.50 establishes pro­

cedures and guidelines for utilizing 
Government agencies to assist NASA in­
stallations in judging contractor per­
formance of the quality assurance 
aspects of contracts for space systems 
and parts thereof.
§ 18—1 4 .5 0 0 1  D efin ition s.

(a) Quality assurance. A planned and 
systematic pattern of all actions neces­

sary to provide adequate confidence that 
the end items will perform satisfactorily 
in actual operations.

(b) Space system. A system which in­
cludes launch vehicle(s), spacecraft, 
ground support equipment, and test 
hardware which are used in ground test­
ing, launching, operating, and maintain­
ing vehicles or craft in space.
§ 1 8 —1 4 .5 0 0 2  Procedures.

(а) In arranging for quality assurance 
including inspection, NASA installations 
shall designate the Government agency, 
as appropriate, and:

(1) Provide a definitive statement of 
quality and related engineering effort 
required of .the delegated agency (see 
Subpart 18-1.50, of this chapter);

(2) Review NASA requirements with 
the Government agency early in the pro­
curement procedure and periodically as 
the contract work progresses;

(3) Determine the work requirements 
to be delegated to the agency and at the 
same time provide for—

(i) NASA engineering representation 
and technical liaison at the plant and 
test sites;

(ii) NASA performance of quality as­
surance functions which are not dele­
gated; and

(iii) Designation of individuals at the 
NASA installation responsible for quality 
assurance, engineering, and documenta­
tion matters for the contract;

(4) Request the Government agency 
to prepare and document a quality assur­
ance plan on the basis of NASA require­
ments and NPC 200-1A;

(5) Review such plans as early as 
possible and whenever revisions or addi­
tions are made during the progress of the 
work;

(б) Provide for continuous assessment 
of actual product quality by the installa­
tion through (i) plant visits, (ii) quality 
surveys, and (iii)- review of quality data, 
regular reports, and trouble reports, in­
cluding pertinent investigations and 
analyses by contractors and suppliers, 
and by the Government agency;

(7) Provide the Government agency 
with program information to enable 
planning for technically competent field 
personnel to be trained and available 
when required for assigned work; and

(8) Provide, as required, for training 
of Government agency and contractor 
quality assurance personnel as an inte­
gral part of the quality assurance 
program.

(b) Each installation shall reimburse 
Government agencies performing work 
for NASA in accordance with current 
procedures.
§ 18—1 4 .5 0 0 3  G uidelines fo r  u se  in  ar- „ 

ranging for  quality assurance fu n c­
tions at NASA suppliers’ plants.

(a) General. (1) Circumstances will 
vary the timing, order, and selection 
of pertinent items. For major space 
systems, it is desirable to initiate as 
many arrangements as possible during 
the precontract negotiation period.

(2) Since the contracting officer is the 
only official of the Government author­
ized to bind the Government con­
tractually in dealings with contractors, 
it is essential that all actions which affect 
the contract be taken through the con­
tracting officer.

(3) NASA representatives v visiting 
plants where inspection services are 
being performed for NASA by a Govern­
ment agency shall notify the agency in 
advance of the purpose of the visit. Any 
instructions, decisions, or advice to the 
contractor shall be provided either 
simultaneously to the contractor and to 
the agency, or via the agency. All oral 
commitments shall be confirmed in 
writing.

(b) Initial arrangements. (1) FUmisn 
a letter (which may confirm telephone 
conversation) to the Government agency 
indicating intent to discuss inspection 
assignment or, after formal assignment, 
to provide details.

(2) Provide the Government agency 
with NASA documents pertinent to the 
purchase of contract involved, and the 
following additional documents:

(i) “Quality Assurance Provisions for 
Government Agencies” (NPC 200-1A); 
and

(ii) Pertinent NASA technical direc­
tion for use by the Government inspec­
tion agency in product and process veri­
fication, quality system evaluations, and 
technical data documentation (or indi­
cate when and where these will be avail­
able) .

(3) Arrange for a quality assurance 
planning conference between the agency 
and the NASA installation to finalize 
NASA requirements.

(4) Arrange for a postaward confer­
ence between the supplier, the Govern­
ment agency, and the NASA installation.

(c) Quality assurance planning con­
ference with Government agency. (1) 
Review NASA requirements for quality 
assurance and technical representation 
at plant and test sites, including:

(1) Review o.f contract requirements;
(ii) Review of separate technical di­

rection to Government agency;
(iii) Clarification of quality require­

ments in subparagraphs (i) and (ii) 
above, and determination of any omis- 
sions or conflicts for NASA resolution;

(iv) Specification of NASA criteria 
applicable to the contract for selection 
of subcontract items requiring Govern­
ment inspection at source; and

(v) Arranging for providing NASA 
documents not already on hand.

(2) ' Review Government agency’s 
quality assurance plan, including:

(i) Determination of the adequacy of 
„ proposed Government action;

(ii) Review of the numbers and quali­
fications of proposed Government agency 
manpower for various stages of contract;

(iii) Determination of work to be 
delegated to the Government agency;

(iv) Where a Material Review Board at 
a supplier’s plant is authorized to act on
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nonconforming material, making cer­
tain that the Government agency repre­
sentative is technically qualified to make 
decisions within the scope delegated to 
the Government agency (otherwise, the 
NASA installation shall provide the Gov­
ernment representative on this board) ; 
and

(v) Arranging for the NASA instal­
lation to provide—

(a) NASA performance of quality as­
surance functions not delegated;

(b) NASA engineering representation 
and technical liaison at the plant and 
test sites; and

(c) Designation (by the contracting 
officer, in writing) of individuals at the 
responsible NASA installation to be con­
tacted directly for quality assurance, 
engineering, and documentation matters 
for the contract.

(3) Review and discuss past quality 
history of supplier including:

(1) Government agency quality sys­
tem evaluation results, known supplier 
quality system deficiencies, and supplier’s 
progress in correcting these deficiencies; 
and

(ii) Government agency quality per­
formance records for similar items, par­
ticularly troubles, product or process de­
ficiencies, and supplier’s corrective 
action. „

(4) Arrange for a NASA-directed 
quality system evaluation, if desired by 
NASA installation.
, (5) If more than one Government 
agency is involved in research and devel­
opment work at a plant, determine as 
early as possible which agency shall per­
form desired inspection.

(d) Postaward conference with sup- 
VHer and Government agency. (1) Re­
view and discuss applicable items from 
paragraph (c) of this section.

(2) Review supplier’s quality program 
planning including:

(i) A flow chart or tabulation show­
ing supplier’s quality assurance opera­
tions in general terms (i.e., what, where 
and how) ;

(ii) Revisions or additions to present 
quality operations to satisfy quality as­
surance provisions of the contract;

(iii) The time schedule for supplier- 
prepared technical documents satisfying 
quality assurance needs of Government 
agency and NASA installation;

(iv) The contract time schedule or 
Planned events affecting quality assur­
ance operations;

(v) The inspection and testing equip­
ment and facilities available and 
Planned;

(vi) The preliminary system and sub­
system interface relationships affecting 
quality assurance operations;

(vii) other arrangements necessary 
to assure system compatibility; and

(viii) The supplier’s organizational 
structure.

(3) in  connection with the review of 
the supplier’s quality program or inspec­
tion plan, determine the location of pro­

posed Government inspection and con­
trol stations.

G eorge J .  V e c c h ie t t i, 
Director of Procurement, Na­

tional Aeronautics and Space 
Administration.

[FR Doc. 71-5114 Filed 4-12-71:8:49 am ]

Title 7— AGRICULTURE
Chapter III— Agricultural Research 
Service, Department of Agriculture
PART 319— FOREIGN QUARANTINE 

NOTICES
Subpart— Nursery Stock, Plants, and 

Seeds
F oreign Nurseries Certified as P roduc­

ing Specified Disease-F ree Material

Pursuant to § 319.37-28 of the regula­
tions supplemental to the Nursery Stock, 
Plants, and Seeds Quarantine (Notice 
of Quarantine 37, 7 CFR 319.37-28), is­
sued under the authority of sections 7 
and 9 of the Plant Quarantine Act of 
1912 (7 U.S.C. 160, 162), administrative 
instructions designated as § 319.37-28a 
(7 CFR 319.37-28a, 35 F.R. 17777) are 
hereby amended to read as follows:
§ 3 1 9 .3 7 —28a Adm inistrative instructions 

designating foreign  nurseries e lig ib le  
to  sh ip  disease-free M alus, Prunus, 
and Pyrus m aterial to the U nited  
States.

The following nurseries have been 
designated by the Director of the Agri­
cultural Quarantine Inspection Division 
as eligible to ship disease-free Malus, 
Prunus, and Pyrus material to the United 
States.

B e lg ia n  N u r s e r ie s

*  *  *  *  4c

B r it is h  N u r s e r ie s

*  4« 4« 4c 4c

C a n a d ia n  N u r s e r ie s

* * * * *
D u t c h  N u r s e r ie s

Fa. H.M.C. Aarts, Sambeekseweg 17, Boxmeer, 
N etherlands.

Fa. J . Abbing & Zn., Zelst, N etherlands.
J.L.F. Akkerm ans, Maashees, N etherlands.
Alb. Arends Jzn., H am sestraat 28, Opheusden, 

N etherlands.
G. C. Arends, Opheusden, N etherlands.
M. Th.W. Arts, Zandhoek 17, Oirlo, N ether­

lands.
Fa. H. G. B enckhuijsen  & Zn., Boskoop, 

N etherlands.
A. J . Berm an, D ijkw elsestraat 58, Kapelle, 

N etherlands.
N. V. BoomkwekeriJ Beveland, Zaagmolen- 

s tra tt  21, Goes, N etherlands.
de Ble van Aalst N.V., Z undert, N etherlands. 
Mevr. P. v.d. Bijl, Opheusden, N etherlands.
J . B. Boeks, N au tas traa t 15, M untendam , 

N etherlands.
C.V.A. van  der Bom, Oudenbosch, N ether­

lands.
“Bonte Hoek” Kwekerijen, Glim m en, N ether­

lands.
Fa. Anne Bosgra, Bergum  (F r .) , N etherlands. 
Fa. O.T. Bosgra-Hogerland, Bergum  (F r.) , 

N etherlands.
Brouwers Boomwekerljen^ G r o e n e k a n ,  

N etherlands.

B ulk & Co., Boskoop, N etherlands.
B u lten  Boomwekerljen, A alten, N etherlands.
Fa. H. Copijp. & Zoon, Groenekan, N ether­

lands.
Fa. H. Crooymans & Zonen, Geldrop, N ether­

lands.
H. J . Doedens, B eneden Veensloot 2, Meeden 

(G r.), N etherlands.
Fa. S. van  Doesburg & Zoon, Opheusden, 

N etherlands.
Gebr. van  Dorp, Hazerswoude, N etherlands.
N.V. Drayer BoomkwekeriJ, Heem stede N eth­

erlands.
Fa. J . A. Driesprong, Boskoop, N etherlands.
Fa. Andre Ebben, C uijk , N etherlands.
M. van Ewijk, K esteren, N etherlands.
H. F leuren  Nursery, Baarlo (L .), N etherlands.
Fa. Jos F rijn s  & Zn., Groot W elsden 30, M ar-

graten , N etherlands.
C. van  Gaalen, D orpsstraat 218, B enthuizen , 

N ether1 ands.
Fa. Chr. van  G inneken & Zoon, Z undert, 

N etherlands.
G ooiland Nurseries, Naarden, N etherlands.
Fa. F. J . G rootendorst & Zn., Boskoop, 

N etherlands.
Fa. M. C. G uiljam -Traas, R aad h u iss traa t 18, 

B aarland, N etherlands.
Van H arn  N.V., Oostweg 99, K rabbendijke, 

N etherlands.
I. van  Hassel, Z undert, N etherlands.
J . Heines & Zonen N.V., G ro testraa t 23, 

Baarlo (L .), N etherlands.
J. H. Neusinkveld, L ichtenvoorde, N ether­

lands.
A. van Hoeve, Vogelschorpolder P  159, Sluis- 

kil, N etherlands.
Fa. C. van Hoven & Zoon, Dorpsweg 7, Hoor- 

naar, N etherlands.
G. Hulbers, O rpheusden, N etherlands.
Ja n  Huibers, Opheusden, N etherlands.
Jo h a n  H uiting , V ianen, N etherlands.
Gebroeders Janssen , Nederweert, L im burg,

N etherlands.
W. Janssen , Groesbeek, N etherlands.
Fa. G. de Jo n g  Pzn. & Zn., Boskoop, 

N etherlands.
P. G. de Jong, H aaren (N .B r.), N etherlands.
Fa. Gebrs. Jongm an, Sappemeer, N ether­

lands.
H. K ersten, Maashees, N etherlands.
Fa. C. K lijn  & Co., Boskoop, N etherlands.
Fa. J . G. K loosterhuis, K astan je laan  2, 

S tadskanaal, N etherlands.
J a n  K loosterhuis & Zoon, W inschoten, G ron-' 

ingen, N etherlands.
Ha. H. Koolbergen & Zn., Boskoop, 

N etherlands.
J . K ruip, Lichtenvoorde, N etherlands.
J . K ru it, W ieringerwerf, N etherlands.
J . K ruyer, N oordbroekstraat 119, Sappemeer, 

N etherlands.
F. K uiper, Veendam, Croningen, N etherlands.
W. G. Th. K usters, Boxmeer, N etherlands.
M. Langen, Oudeweg 45, Swalm en, 

N etherlands.
Fa. Adr. Leys & Zonen, Terheydenseweg 292 

Breda, N etherlands.
J.M.L. van Lin, Boxmeer, N etherlands.
Fa. C. H. van  Lipzig & Zn., H orsterd ijk  27, 

L o ttum , N etherlands.
C. H. L uyten, Roggelsedijk 23, Meyel, 

N etherlands.
Fa. J . M auritz  & Zn., Opheusden, N ether­

lands.
A. C. van M ontfort, H oogenberkt 33, Bergeyk, 

N etherlands.
N. A.K.B., G root H ertoginnelaan  192, 

’s-G ravenhage, N etherlands.
Fa. A. N ienhuis, Trekweg 57, Helligerlee, 

N etherlands.
E.P.H. van Nieuwenhoven, Venloseweg 16, 

Ospel, N etherlands. »
Fa. S. van  N ijn a tten  & Zonen, Z undert, 

N etherlands.
N. V. T on  van  der Oever, H aaren  (N. B r.), 

N etherlands.
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Gebroeders Oosterwiik, Sappemeer, G ronin­

gen, N etherlands.
J.C.M. Oostveen, D ronten, N etherlands,
Pa. O tto & Zonen, Boskoop, N etherlands. 
“P e ters” Boomkwekerijen, H ollandse Veld, 

N etherlands.
Pa. Gebr. Peters, O chten, N etherlands.
Pa. D. Peters Azn. & Zn., Opheusden, N ether­

lands.
Fa. P. Peters & Zn., Opheusden, N etherlands. 
P lan tenziek tekundige D ienst, W ageningen, 

N etherlands.
E. Roelofsen Jr., Opheusden, N etherlands.
G. J . Roelofsen Dzn., O pheusden, N ether­

lands.
M. Roelofsen, O pheusden, N etherlands.
J . J . Saes, Nederweert, L im burg, N etherlands.
H. J . Salim ans, K laarstraa t 8, Ospel, N ether­

lands.
St. van Setten  Azn., Opheusden, N etherlands. 
Pa. Gebr. G. & O. van Setten , Dodewaard, 

N etherlands.
F irm a P. Sllts-B rouns, Venray, Lim burg, 

N etherlands.
Pa. G. Snel & Zn., C ein tuu rbaan  14, Huizen, 

N etherlands.
J a n  Spek, Boskoop, N etherlands.
Joh. Stolw ijk & Zn. Boom wekerijen N.V., 

Boskoop, N etherlands.
Pa. J. S tu ijfbergen  & Zoon, Emmeloord, 

N etherlands.
J. L. T im m erm ans, D orpsstraat 63, Maasbree, 

N etherlands.
N. V. Boomkw. “U denhou t”, U denhout, 

N etherlands.
J . Th. Veltm ans, S teegstraat 17, Meyel (L ), 

N etherlands.
C. P. Verpalen, Z undert, N etherlands.
Pa. D. Verwoert & Zn, K esteren, N etherlands. 
J . H. Vissers, Veerweg 2, B littersw ijk, N ether­

lands.
Fa. W. J. Vissers, Nieuwe Heereweg 21, B lit­

tersw ijk, N etherlands.
N.V. A. Vogd, Boslaan 13, Midwolda (G r.), 

N etherlands.
Pa. C onstan t W attez, Bussum , N etherlands. 
P.A.Th. v.d. Werf, Hazerswoude, N etherlands. 
Fa. Gebr. J.C. & P.C. v a n ’t  W esteinde, ’s-H eer 

Arendskerke, N etherlands.
Fa. Ja n  van W illegen Gzn. & Zn., Bergsebaan 

36, Wouw, Netherlands.
P. Willems, Hertenweg 17, Kraggenburg.

G e r m a n  N u r s e r ie s  
* * * * *  

(Secs. 7, 9, 37 S ta t. 317, 318; 7 U.S.C. 160, 
162; 29 F.R. 16210, as am ended; 7 CFR 319.37- 
28)

This revision of administrative in­
structions shall become effective upon 
publication in. the F ederal R egister 
(4-13-71).

This revision adds 96 Dutch nurseries 
to the list of nurseries designated as eli­
gible to ship disease-free Malus. Primus, 
and Pyrus material to the United States. 

^Section 319.37-28 of the regulations pro­
vides for such designation of nurseries 
certified by the plant protection service 
of the country of origin as producing 
such material from parent plants that 
have been tested and found to be free, of 
significant diseases, when such certifica­
tion is satisfactory to the Director of the 
Agricultural Quarantine Inspection Di­
vision. Such admissible material may 
enter under permit. The above list in­
cludes all additional foreign nurseries 
that have been certified to date by their 
respective plant protection services as 
fulfilling the prescribed conditions.

Determination of the satisfactory com­
pliance of the listed nurseries with the 
conditions imposed by § 319.37-28 de­

pends entirely upon facts within the 
knowledge of the Department of Agri­
culture. These instructions rëlieve a re­
striction and in order to be of maximum 
benefit to persons desiring to import this 
material, they should be made effective 
promptly. Accordingly, under the admin­
istrative procedure provisions of 5 U.S.C. 
553, it is found upon good cause that 
notice and other public procedure on the 
instructions are impracticable and un­
necessary and they may be made effec­
tive less than 30 days after publication 
in the F ederal R egister.

Done at Hyattsville, Md., this 8th day 
of April 1971.

[seal] T. G. Darling,
Acting Director, Agricultural 

Quarantine Inspection Divi­
sion.

[PR Doc.71-5086 Filed 4-12-71;8:47 am ]

Chapter IX— Consumer and Market­
ing Service (Marketing Agreements, 
and Orders; Fruits, Vegetables, 
Nuts), Department of Agriculture 

[Lime Reg. 4, Arndt. 1]

PART 944— FRUIT; IMPORT 
REGULATIONS

Limes
Pursuant to the provisions of section 

8e of the Agricultural Marketing Agree­
ment Act of 1937, as amended (7 U.S.C. 
601-674), the provisions of paragraph 
(a) (2) of § 944.203 (Lime Regulation 4, 
35 F.R. 17107) are hereby amended to 
read as follows;
§ 9 4 4 .2 0 3  L im e R egulation  4 .

(a) * * *
(2) Such limes of the group known as 

large fruited or Persian limes (including 
Tahiti, Bearss, and similar varieties) 
grade at least U.S. Combination, Turn­
ing: Provided, That stem length shall not 
be considered a factor of grade, and tol­
erances for fruit affected by decay and 
for fruit failing to meet requirements set 
forth in the U.S. Standards for Persian 
(Tahiti) Limes, shall apply;

• *  •  *  •

It is hereby found that it is impracti­
cable, unnecessary, and contrary to the 
public interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective time of this 
amendment beyond that hereinafter 
specified (5 U.S.C. 553) in that (a) the 
requirements of this amended import 
regulation are imposed pursuant to sec­
tion 8e of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), which makes such regu­
lation mandatory; (b) such regulation 
imposes the same restrictions being 
made applicable to domestic shipments 
of limes under amended Lime Regula­
tion 28 (§ 911.330) which becomes effec­
tive April 12, 1971; (c) compliance with 
this amended import regulation will not 
require any special preparation which 
cannot be completed by the effective

time hereof; and (d) this amendment 
relieves restrictions on the importation 
of limes.
(Secs. 1-19, 48 S ta t. 31, as am ended; 7 U.S.C. 
601-674)

Dated, April 7, 1971, to become effec­
tive April 12, 1971.

P aul A. Nicholson, 
Deputy Director, Fruit and Veg­

etable Division, Consumer and 
Marketing Service.

[PR Doc.71-5085 Piled 4-12-71;8:47 am]

Title 9— ANIMALS AND 
ANIMAL PRODUCTS

Chapter I— Agricultural Research
Service, Department of Agriculture

SUBCHAPTER C— INTERSTATE TRANSPORTATION 
OF ANIMALS AND POULTRY

[Docket No. 71-539]

PART 76— HOG CHOLERA AND
OTHER COMMUNICABLE SWINE 
DISEASES

Areas Quarantined
Pursuant to provisions of the Act of 

May 29, 1884, as amended, the Act of 
February 2, 1903, as amended, the Act 
of March 3, 1905, as amended, the Act 
of September 6, 1961, and the Act of 
July 2, 1962 (21 U.S.C. 111-113, 114g, 115, 
117, 120, 121, 123-126, 134b, 134f), Part 
76, Title 9, Code of Federal Regulations, 
restricting the interstate movement of 
swine and certain products because of 
hog 'cholera and other communicable 
swine diseases, is hereby amended in the 
following respects:

1. In § 76.2, in paragraph (e) (10) re­
lating to the State of Texas, subdivision 
(i) relating to Bexar. El Paso, Harris, 
Liberty, and Montgomery Counties is 
amended to read:

(10) Texas, (i) All of Bexar, El Paso, 
Harris, Galveston, Liberty, and Mont­
gomery Counties.

2. In § 76.2, in paragraph (e) (7) relat­
ing to the State of North Carolina, a 
new subdivision (v) relating to Greene 
County is added to read:

(7) North Carolina. * * *
(v) That portion of Greene County 

bounded by a line beginning at the junc­
tion of State Highway 58 and State 
Highway 91 in the town of Snow Hill; 
thence, following State Highway 91 in 
a northerly direction to Secondary Road 
1244; thence, following Secondary Road 
1244 in a southwesterly direction to Sec­
ondary Road 1240; thence, following Sec­
ondary Road 1240 in a northwesterly 
direction to Secondary Road 1225; 
thence, following Secondary Road 1225 
in a southerly and then westerly direc­
tion to Secondary Road 1223; thence, 
following Secondary Road 1223 in a 
southwesterly direction to State High­
way 58; thence, following State Highway 
58 in a southeasterly direction to Sec­
ondary Road 1215; thence, following
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Secondary Road 1215 in a southwesterly 
direction to Secondary Road 1253; 
thence, following Secondary Road 1253 
in a southeasterly direction to Secondary 
Road 1058; thence, following Secondary 
Road 1058 in a southeasterly direction to 
Secondary Road 1252; thence, following 
Secondary Road 1252 in a southeasterly 
direction to Secondary Road 1211; 
thence, following Secondary Road 1211 
in a southeasterly direction tó  Secondary 
Road 1210; thence, following Secondary 
Road 1210 in a southwesterly direction 
to Secondary Road 1207; thence, follow­
ing Secondary Road 1207 in a southeast­
erly direction to Secondary Ro?d 1205; 
thence, following Secondary Road 1205 
in a southeasterly direction to Secondary 
Road 1204; thence, following Secondary 
Road 1204 in a northeasterly direction 
to Secondary Road 1202; thence, follow­
ing Secondary Road 1202 in a southeast­
erly direction to U.S. Highway 13; thence, 
following U.S. Highway 13 in a north­
easterly direction to State Highway 58; 
thence, following State Highway 58 in 
a southeasterly direction to its junction 
with State Highway 91 in the town of 
Snow Hill.

3. In § 76.2, paragraph (e) (3) relating 
to the State of Massachusetts is amended 
to read:

(3) Massachusetts. That portion of 
Bristol County comprised of Norton, See- 
konk, and Rehoboth towns.
(Secs. 4-7, 23 S ta t. 32, as am ended, secs. 1, 
and 2, 32 S ta t. 791-792, as am ended, secs. 
1-4, 33 S ta t. 1264, 1265, as am ended, sec. 1, 
75 S tat. 481, secs. 3 an d  11, 76 S ta t. 130, 132; 
21 U.S.C. I l l ,  112, 113, 114g, 115, 117, 
120, 121, 123-126, 134b, 134f; 29 F.R. 16210, 
as amended)

Effective date. The foregoing amend­
ments shall become effective upon 
issuance.

The amendments quarantine Galves­
ton County, Tex., a portion of Greene 
County, N.C., and portions of Bristol 
County, Mass., because of the existence 
of hog cholera. This action is deemed 
necessary to prevent further spread of 
the disease. The restrictions pertaining 
to the interstate movement of swine and 
swine products from or through quaran­
tined areas as contained in 9 CFR Part 
76, as amended, will apply to Galveston 
County, Tex., and the quarantined por­
tions of Greene County, N.C., and Bristol 
County, Mass.

The amendments impose certain fur­
ther restrictions necessary to prevent the 
interstate spread of hog cholera and 
must be made effective immediately to. 
accomplish their purpose in the public 
interest. Accordingly, under the admin­
istrative procedure provisions in 5 U.S.C. 
553, it is found upon good cause that 
notice and other public procedure with 
respect to the amendments are imprac­
ticable and contrary to the public inter­
est, and good cause is found for making 
them effective less than 30 days after 
publication in the F ed era l  R e g is t e r .

Done at Washington, D.C., this 8th 
day of April 1971.

G eo rg e  W . I r v in g , J r ., 
Administrator,

Agricultural Research Service.
[FR Doc.71-5087 Filed 4r-12-71;8:47 am ]

RULES AND REGULATIONS
¡Docket No. 71-540]

PART 76— HOG CHOLERA AND
OTHER COMMUNICABLE SWINE 
DISEASES

Areas Quarantined
Pursuant to provisions of the Act of 

May 29, 1884, as amended, the Act of 
February 2, 1903, as amended, the Act of 
March 3, 1905, as amended, the Act of 
September 6,1961, and the Act of July 2, 
1962 (21 U.S.C. 111-113, 114g, 115, 117, 
120, 121, 123-126, 134b, 134f ) , Part 76, 
Title 9, Code of Federal Regulations, re­
stricting the interstate movement of 
swine and certain products because of 
hog cholera and other communicable 
swine diseases, is hereby amended in the 
following respects:

In § 76.2, paragraph (e) (8) relating to 
the State of Ohio is amended to read:

(8) Ohio. That portion of Mercer 
County bounded by a line beginning at 
the junction of State Highway 49 and 
Philothea Road; thence, following State 
Highway 49 in a northerly direction to 
State Highway 29; thence, following 
State Highway 29 in an easterly direc­
tion to Gause Road; thence, following 
Gause Road in a southerly direction to 
Philothea Road; thence, following 
Philothea Road in a westerly direction to 
its junction with State Highway 49.
(Secs. 4-7, 23 S ta t. 32, as am ended, secs. 1, 2, 
32 S ta t. 791-792, as am ended, secs. 1-4, 33 
S ta t. 1264, 1265, as am ended, sec. 1, 75 S ta t. 
481, secs. 3 and  11, 76 S ta t. 130,132; 21 U.S.C. 
I l l ,  112, 113, 114g, 115, 117, 120, 121, 123-126, 
134b, 134f; 29 F.R. 16210, as am ended)

Effective date. The foregoing amend­
ment shall become effective upon 
issuance.

The amendment quarantines a portion 
of Mercer County, Ohio, because of the 
existence of hog cholera. This action is 
deemed necessary to prevent further 
spread of the disease. The restrictions 
pertaining to the interstate movement of 
swine and swine products from or 
through quarantined areas as contained 
in 9 CFR Part 76, as amended, will apply 
to the quarantined portion of such 
county.

The amendment imposes certain fur­
ther restrictions necessary to prevent the 
interstate spread of hog cholera and must 
be made effective immediately to accom­
plish its purpose in the public interest. 
Accordingly, under the administrative 
procedure provisions in 5 U.S.C. 553, it is 
found upon good cause that notice and 
other public procedure with repsect to the 
amendment are impracticable and con­
trary to the public interest, and good 
cause is found for making it effective less 
than 30 days after publication in the 
F ederal  R e g is t e r .

Done at Washington, D.C., this 8th day 
of April 1971.

G eo r g e  W. I r v in g , Jr., 
Administrator,

Agricultural Research Service.
[FR Doc.71—5088 Filed 4-12-71;8:47 am ]
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Title 12— BANKS AND BANKING
Chapter II— Federal Reserve System
SUBCHAPTER A— BOARD OF GOVERNORS OF 

THE FEDERAL RESERVE SYSTEM 
[Regs. G  and  U]

PART 207— SECURITIES CREDIT BY
PERSONS OTHER THAN BANKS, 
BROKERS, OR DEALERS

PART 221— CREDIT BY BANKS FOR
THE PURPOSE OF PURCHASING OR 
CARRYING MARGIN STOCKS

Authority To Approve Certain Loans
Under Appropriate Circumstances
1. Effective immediately § 207.1(f) is 

amended by adding a new subparagraph
(3) as follows:
§ 2 0 7 .1  G eneral rule.

*  *  *  *  *

(f) Credit extended to person subject 
to Regulation T. * * *

(3) The Board of Governors of the 
Federal Reserve System may by order 
exempt from the prohibitions of this par­
agraph (f) and the requirements of this 
part, either unconditionally or upon spec­
ified terms and conditions or for stated 
periods, any loan for the purpose of mak­
ing a loan or providing capital to a per­
son who is subject to Part 220 of this 
chapter (Regulation T), upon a finding 
that the granting of such an exemption 
is necessary or appropriate, in the public 
interest or for the protection of investors: 
Provided, That the Securities Investor 
Protection Corp. shall have certified to 
the Board that such action is appropriate 
under the circumstances.

* * * * *
2. Effective immediately, § 221.2 is 

amended by deleting the period at the 
end of paragraph (k) and inserting in 
its place “; and”, and by adding a new 
paragraph (1) as follows:
§ 2 2 1 .2  . E xcep tion s to  general rule.

Notwithstanding the provisions of 
§ 221.1, a bank may extend and may 
maintain any credit for the purpose 
specified in § 221.1, without regard to 
the limitations prescribed therein, or in 
§ 221.3 (t) , if the credit comes within any 
of the following descriptions.

♦  *  *  4c *

(1) Any loan for the purpose of making 
a loan or providing capital to a person 
who is subject to Part 220 of this chapter 
(Regulation T ), which loan has been ex­
empted by the Board of Governors of 
the Federal Reserve System, by order, 
from the requirements of this part, either 
unconditionally or upon specified terms 
and conditions or for stated periods, 
upon a finding that the granting of such 
an exemption is necessary or appropriate, 
in the public interest or for the protec­
tion of investors: Provided That the Se­
curities Investor Protection Corp. shall 
have certified to the Board that such ac­
tion is appropriate under the circum­
stances.

No. 71- -9
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3a. These amendments are issued pur­
suant to section 7(d) (E) of the Securi­
ties Exchange Act of 1934 (15 U.S.C. 78g
(d)(E ). The changes are tô authorize 
the Board, upon certification by the Se­
curities Investor Protection Corp. that 
circumstances exist which warrant such 
action, to exempt a loan for the pur­
pose of making a loan or providing capi­
tal to a broker or dealer subject to Part 
220 (Reg. T) from the restrictions im­
posed by Parts 207 and 221 (Regs. G 
and U ). •

b. The requirements of section 553 (b) 
of title 5, United States Code, with re­
spect to notice, public participation, and 
deferred effective date were not followed 
in connection with these amëndments be­
cause following such requirements would 
have prevented the Board’s action from 
becoming effective as promptly as neces­
sary in the public interest.

By order of the Board of Governors, 
March 30, 1971.

[ s e a l ] K e n n e t h  A. K e n y o n ,
Deputy Secretary.

[FR Doc.71-5067 Filed 4-12-71;8:45 am]

Chapter VII— National Credit Union 
Administration

PART 701— ORGANIZATION AND
OPERATION OF FEDERAL CREDIT 
UNIONS

Minimum Bond Coverage Schedule
On page 3829 of the F ed era l  R e g is t e r  

of February 27, 1971, there was pub­
lished a notice of proposed revision of 
the m in im u m  bond coverage schedule 
contained in 12 CFR 701.20. Interested 
persons were given 30 days in which to 
submit written comments, suggestions, 
or objections regarding the proposed 
revision.

No objections have been received and 
the proposed revisions are hereby 
adopted without change and are set forth 
below.

Effective date. These revisions shall be 
effective as of May 1, 1971.

H er m a n  N ic k e r s o n , Jr.,
Administrator.

A p r il  2, 1971.
§ 7 0 1 .2 0  Surety bond coverage for  F ed­

eral credit un ions.
(a) The board of directors of each 

Federal credit union shall at least semi­
annually carefully review the bond 
coverage in force in order to ascertain its 
adequacy in relation to the exposure and 
to the minimum requirements fixed from 
time to time by the Administrator.

(b) All surety bonds must provide for 
faithful-performance-of-duty coverage 
for any officer or employee while per­
forming any of the duties of the treasurer 
as prescribed in the Act, the bylaws, or 
rules and regulations of the Adminis­
tration.

(c) No form of surety bond shall be 
used except as is approved by the Ad­
ministrator. Credit Union Blanket Bond,

Standard Form No. 23 of the Surety As­
sociation of America (revised to May 
1950), plus Faithful Performance Rider 
(for use with this form to broaden Clause 
(A )) (revised to May 1950) shall be 
considered as the minimum coverage re­
quired and is hereby approved. Credit 
Union Blanket Bonds—NCUA Optional 
Forms 576, 577, and 578—are also ap­
proved. No other bond form may be used 
unless specifically approved in writing by 
the Administrator. No form of surety 
bond is approved for use by a Federal 
credit union having its office outside of 
the continental United States unless by 
the terms of the bond or by an appro­
priate rider attached thereto the provi­
sions of the bond are made applicable 
within the jurisdiction in which the office 
of such Federal credit union is located.

(d) All sureties writing Federal credit 
union bonds must hold a certificate of 
authority from the Secretary of the 
Treasury under the act of Congress ap­
proved July 30, 1947 (6 U.S.C., secs. 6- 
13), as an acceptable surety on Federal 
Bonds in the State or jurisdiction 
concerned.

(e) The schedule of coverage set forth 
in paragraph (f) of this section shall not 
be deemed to cover cash funds of $1,000 
or more. When the cash fund is $1,000 
or more, additional coverage—to the full 
amount of the fund—will be required up 
to total surety bond coverage of $5 
million.

(f) The following schedule shall be 
deemed as the minimum requirements 
only:

Assets:
$0,000 to  $5,000___
$5,001 to  $10,000—
$10,001 to  $20,000_,
$20,001 to  $30,000_
$30,001 to  $40,000. _ 
$40,001 to  $50,000. _ 
$50,001 to  $75,000— 
$75,001 to  $100,000— 
$100,001 to  $150,000- 
$150,001 to  $200,000- 
$200,001 to  $300,000- 
$30,001 to  $400,000- 
$400,001 to  $500,000- 
$500,001 to  $750,000- 
$750,001 to  $1,000,- 

000.
$1,000,001 to  $50,- 

000,000.'

$50,000,001 to  $150,' 
000,000.

Over $150,000,000—

M inim um  coverage
$ 1,000 .
$ 2 ,000.
$4,000.
$ 6 ,000.
$ 8 ,000.
$ 10,000.
$15,000.
$20,000.
$30,000.
$40,000.
$50,000.
$60,000.
$70,000.
$85,000.

$ 100,000.
$100,000 p lus $50,- 

000 for each m il­
lion  or frac tion  
thereof of assets 
over $1,000,000.

$2,500,000 p lus $25,- 
000 for each m il­
lion or frac tion  
thereof of assets 
over $50,000,000.

$5,000,000.

It shall be the duty of the board of 
directors of each Federal credit union to 
provide proper protection to meet any 
circumstances by obtaining adequate 
bond (and insurance) coverage in ex­
cess of the above minimum schedule.

(g) The Administrator may require ad­
ditional coverage for any Federal credit 
union when, in his opinion, the surety 
bonds in force are insufficient to provide 
adequate surety coverage and it shall be 
the duty of the board of directors of the

Federal credit union to obtain such ad­
ditional coverage within 30 days after 
the date of written notice.

[FR Doc.71-5090 Filed 4-12-71;8:47 am]

Title 26-INTERNAL REVENUE
Chapter I-— Internal Revenue Service, 

Department of the Treasury
SUBCHAPTER A— INCOME TAXES 

[T.D. 7105]

PART 1— INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM­
BER 31, 1953
Definition of Pooled Income Fund; 

Correction
On April 6, 1971, T.D. 7105 was pub­

lished in the F ed era l  R e g is t e r  (36 F.R. 
6477). The corrections listed below are 
made to the Income Tax Regulations 
(26 CFR Part 1), as prescribed by T.D. 
7105:

1. The word “indentify” appearing on 
the 37th line in paragraph (b) (3) of 
§ 1.642(c)-5 should be corrected to read 
“identify”.

2. The words “which are ordinarily 
exercised by a” appearing on the 29th 
line in paragraph (b) (5) of § 1.642(c)-5 
should be deleted and inserted after the 
words “responsibilities with respect to 
the fund” appearing on the 13th line in 
paragraph (b) (6) of § 1.642(c)-5.

3. The sentence “Such adjustments 
may be made * * *” commencing on 
the 16th line in paragraph (c) (2) (iii) 
of § 1.642(c)-5 should be revised to read 
“Such adjustments may be made by any 
reasonable method, including the use of 
a method whereby the fair market value 
of the property in the fund at the time 
of the transfer is deemed to be the aver­
age o,f the fair market values of the prop­
erty in the fund on the determination 
dates immediately preceding and suc­
ceeding the date of transfer.”

4. Immediately after the revised sen­
tence referred to in paragraph 3, the 
following sentence should be added to 
paragraph (c) (2) (iii) of § 1.642(c)-5: 
“For purposes of determining such aver­
age any property transferred to the fund 
between such preceding and succeeding 
dates, or on such succeeding date, shall 
be excluded.”

5. In the example in paragraph (c) (2)
(iii) of § 1.642(c)-5, the sentence “No 
other property is transferred to the fund 
after April 1,1971.” should be added after 
the sentence “On April 15,1971, B trans­
fers property with a fair market value of 
$50,000 to the fund, retaining for himself 
for life an income interest in such prop­
erty.” In addition, the last sentence “Ac­
cordingly, the fair market value * * *’ 
in the example should be revised to read 
“Accordingly, the fair market value of. a 
unit of participation in the fund on 
April 15, 1971, at the time of B’s transfer 
may be deemed to be $105 ($105,000/1,000 
units), and B is assigned 476.19 units of 
participation in the fund ($50,000/$105).
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6. The words “to be distributed cur­
rently to X University.” should be in­
serted after the words “the end of each 
quarter of the fiscal year is” appearing 
on the 18th line of example (3) in para­
graph (c) (4) of § 1.642(c)-5.

7. A comma should be added after the 
year “1971” on the 3d line in paragraph 
(a)(2) of § 1.642(c)-7.

8. The sentence “A fund which is es­
tablished as a separate fund * * *” com­
mencing on the 12 th line in paragraph 
(a) (2) of § 1.642(c)-7 should be revised 
to read “A separate fund which is es­
tablished pursuant to this subparagraph 
shall be treated as provided in paragraph
(d) of this section for the period begin­
ning on the day of the first transfer of 
property which becomes part of the 
separate fund and ending the day before 
the day on which the separate fund meets 
the requirements of section 642(c)(5) 
and § 1.642(c)-5.”

9. The word “begun” appearing on the 
12th line in paragraph (c) (1) of § 1.642
(c)-7 should be changed to read 
“commenced”.

J ames P .  D rin g , 
Director, Legislation and 

Regulations Division. 
[FR Doc.71-5130 Filed 4^12-71;8:50 am]

[T.D. 7108]

PART 13— TEMPORARY INCOME TAX 
REGULATIONS UNDER THE TAX 
REFORM ACT OF 1969

Period for Termination of Private 
Foundation Status by Transfer to, 
or Operation as, Public Charity
The following regulations relate to the 

application of section 507(b)(1) of the 
Internal Revenue Code of 1954, as added 
by section 101 (a) of the Tax Reform Act 
of 1969 (83 Stat. 492) to the requirements 
for termination of private foundation 
status by transfer to, or operation as, a 
public charity.

The regulations set forth herein are 
temporary and are designed to amend 
Temporary Treasury Regulation § 13.12, 
added by T.D. 7063, 35 F.R. 15913 (1970), 
as modified by T.D. 7085, 36 F.R. 150 
(1971), in order to provide certain orga­
nizations which have not terminated 
their private foundation status under 
section 507(b) (1) (A) or (B) by May 15, 
1971, certain alternatives with respect to 
the payment of the tax imposed under 
section 4940.

In order to provide such temporary 
regulations under section 507(b)(1) of 
the Internal Revenue Code of 1954, the 
regulations are amended as follows:

Temporary T r e a s u r y  Regulation 
§ 13.12 is amended by revising paragraph 
(a) (4) (iii) and adding a new paragraph
(k), as follows:
§ 1 3 .12  T erm ination o f  private fo u n ­

dation  status by transfer to, or oper­
ation  as, public charity.

(a) * * *
(4) * * *

RULES AND REGULATIONS
(iii) If the period described in sub­

division (ii) of this subparagraph has not 
expired prior to the due date for the 
organization’s Form 990 (determined 
with regard to any extension of time for 
filing the return) for its first taxable 
year which begins after December 31, 
1969, and if the organization has not 
terminated its private foundation status 
under section 507 (b) (1) (A) by such date, 
then notwithstanding the provisions of 
subdivision (ii) of this subparagraph, 
the organization must take either of the 
following courses of action:

0a ) Complete and file its Form 990, 
including the line entitled “Tax on in­
vestment income from Part III”, by such 
date, and pay the tax on investment 
income imposed under section 4940 at 
the time it files its Form 990. If such 
organization subsequently terminates its 
private foundation status under section 
507(b) (1) (A) within the period specified 
in subdivision (ii) of this subparagraph, 
it may file a claim for refund of the tax 
paid under section 4940; or

(b) Complete and file its Form 990, 
except for the line entitled “Tax on in­
vestment income from Part III”, by such 
date, and, in lieu of paying the tax on 
investment income imposed under sec­
tion 4940, file a statement with its Form 
990 which establishes to the satisfaction 
of the Commissioner that the organiza­
tion has taken affirmative action by such 
date to terminate its private foundation 
status under section 507(b) (1) (A). Such 
statement must indicate the type of 
affirmative action taken and explain how 
such action will result in the termination 
of its private foundation status under 
section 507(b)(1)(A). Such affirmative 
action may include making application 
to the appropriate State court for 
approval of the distribution of all net 
assets pursuant to section 507(b) (1) (A) 
in the case of a charitable trust, or the 
passage of a resolution by the organiza­
tion’s governing body directing the dis­
tribution of all net assets pursuant to 
section 507(b)(1)(A) in the case of a 
not-for-profit corporation. A written 
commitment or letter of agreement by 
the trustees or governing body to one or 
more section 509(a) (1) distributees indi­
cating an intent to distribute all of the 
organization’s net assets to such dis­
tributees will also constitute appropri­
ate affirmative action for purposes of 
this subdivision. An organization may 
take such affirmative action and may 
terminate its private foundation status 
under section 507(b) (1) (A) in reliance 
upon Temporary Treasury Regulation 
§ 13.12 and upon the provisions of the 
notices of proposed rule making under 
sections 170(b)(1)(A), 507(b)(1), and 
509. Thus, if a distributee organization 
meets the requirements of the provisions 
of the notices of proposed rule making 
under sections 170(b) (1) (A), 507, or 509 
as a distributee under section 507(b)
(1) (A), the distributor organization may 
terminate its private foundation status 
under section 507(b)(1)(A) in reliance 
upon such provisions prior to the expira­
tion of the period described in subdivi-

7005

sion (ii) of this subparagraph. If such 
organization, however, fails to terminate 
its private foundation status under sec­
tion 507(b)(1)(A) within the period 
specified in subdivision (ii) of this sub- 
paragraph, pursuant either to the pro­
visions of the notices of proposed rule 
making under section 170(b)(1)(A), 
507(b) (1), or 509 or to the final regula­
tions published under these code sections, 
the tax imposed under section 4940 shall 
be treated as if due from the due date 
for its Form 990 (determined without 
regard to any extension of time for filing 
its return).
The provisions of this subdivision are ap­
plicable only to an organization termi­
nating its private foundation status 
under section 507(b) (1) (A) and may not 
be relied upon by any other organization 
with respect to its own classification 
under section 509(a) (1) (except as to its 
status as a distributee under section 507 
(b )(1 )(A )). .

* * * * *
(k) Special transitional rules for or­

ganizations operating as public charities. 
In the case of an organization seeking to 
terminate its private foundation status 
under section 507(b) (1) (B ), if the period 
described in paragraph (j) (1) of this sec­
tion has not expired prior to the due date 
for the organization’s Form 990 (deter­
mined with regard to any extension of 
time for filing the return) for its first 
taxable year which begins after Decem­
ber 31, 1969, and if the organization has 
not terminated its private foundation 
status under section 507(b)(1)(B) by 
such date, then notwithstanding the pro­
visions of paragraph (j ) of this section, 
the organization must take either of the 
following courses of action:

(l) Complete its Form 990, including 
the line entitled “Tax on investment in­
come from Part III”, by such date, and 
pay the tax on investment income im­
posed under section 4940 at the time it 
files its Form 990. If such organization 
subsequently terminates its private foun­
dation status under section 507(b) 
(1)(B) within the period specified in 
paragraph (j) of this section, it may file 
a claim for refund of the tax paid under 
section 4940; or

(2) Complete and file its Form 990, 
except for the line entitled “Tax on in­
vestment income from Part m ”, by such 
date, and, in lieu of paying the tax on 
investment income imposed under sec­
tion 4940, file a statement with its Form 
990 which establishes to the satisfaction 
of the Commissioner that the organiza­
tion has taken affirmative action by such 
date to terminate its private foundation 
status under section 507(b) (1) (B ). Such 
statement must indicate the type of af­
firmative action taken and explain how 
such action will result in the termination 
of, its private foundation status under 
section 507(b)(1)(B). Such affirmative 
action may include making application 
to the appropriate State court for ap­
proval to amend the provisions of the 
organization’s trust instrument to limit 
payments to specified section 509(a) (1)
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or (2) beneficiaries pursuant to section 
509(a)(3) in the case of a charitable 
trust; commencing a fund raising drive 
among the general public in the case of 
an organization seeking to become a sec­
tion 170(b) (1) (A)'(vi) or 509(a)(2) or­
ganization; or the passage of a resolution 
by the organization’s governing body or 
the filing of an amendment to the orga­
nization’s Articles of Incorporation per­
mitting a change in the operations of the 
organization to enable' it to conform to 
the provisions of section 509(a) (1) , (2), 
or .(3) in the case of a not-for-profit 
corporation. An organization may take 
such affirmative action and may termi­
nate its private foundation status under 
section 507(b)(1)(B) in reliance upon 
Temporary Treasury Regulation § 13.12 
and upon the provisions of the noticés of 
proposed rule making under sections 170 
(b) (1) (A), 507(b) (1), and 509. Thus, if 
an organization meets the requirements 
of the provisions of the notice of pro­
posed rule making as a section 509(a) (3) 
organization, such organization may ter­
minate its private foundation status 
under section 507(b)(1)(B) in reliance 
upon such provisions prior to the expira­
tion of the period described in paragraph
(j) of this section. If such organization, 
however, fails to terminate its private 
foundation status under section 507 (bO 
(1) (B) within the period specified in 
paragraph (j) of this section, pursuant 

-either to the provisions of the notices of 
proposed rule making under section 170 
(b)(1)(A ), 507(b)(1), or 509 or to the 
final regulations published under these 
code sections, the tax imposed under 
section 4940 shall be treated as if due 
from the due date for its Form 990 (de­
termined without regard to any exten­
sion of time for filing its return).
While an organization can terminate its 
private foundation status under section 
507(b)(1)(B) by operation as a section 
509(a) (1), (2), or (3 organization in 
reliance upon the provisions of this para­
graph, it will retain its status as a section 
509(a) (1), (2), or (3) organization after 
the publication of final regulations under 
sections 170(b) (1) (A), 507, and 509 only 
if it meets the requirements of such final 
regulations.

Because of the need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision, it is 
found impracticable to issue this Treas­
ury decision with notice and public 
procedure thereon under 5 U.S.C. 553(b), 
or subject to the effective date limitation 
of 5 U.S.C’. 553(d).
(Sec. 7805, In tern a l Revenue Code of 1954, 
68A S tat. 917; 26 U.S.C. 7805)

[ s e a l ] H arold T. S w a r t z ,
Acting Commissioner 

of Internal Revenue.
Approved: April 8,1971.

E d w in  S . C o h e n ,
Assistant Secretary 

of the Treasury.
[PR Doc.7-5131 Piled 4-12-71;8:50 am i

Title 29— LABOR
Chapter XVII— Occupational Safety

and Health Administration, Depart­
ment of Labor
PART 1901— PROCEDURES FOR 

STATE AGREEMENTS
Title 29 of the Code of Federal Regu­

lations is hereby amended by adding 
thereto a new chapter, designated Chap­
ter XVII. Occupational Safety and 
Health Administration* The rules pub­
lished therein by this document consist of 
rules of procedure for implementing sec­
tion 18(h) of the Williams-Steiger Occu­
pational Safety and Health Act of 1970 
(84 Stat. 1609). Section 18(h) provides 
that the Secretary of Labor may enter 
into an agreement with a State under 
which the State will be permitted to con­
tinue to enforce one or more occupational 
health and safety standards in effect in 
such State. An agreement under section 
18(h) may remain in effect until final 
action is taken by the Secretary of Labor 
under section 18(c) of the Act with re­
spect to a State plan submitted under 
section 18(b) of the Act, for 2 years 
from the date of enactment of the Act 
(December 28,1972), whichever is earlier.

The amendments shall be effective 
immediately.

The new Chapter XVII of Title 29, 
Code of Federal Regulations, reads as 
follows; 
sec.
1901.1 Purpose an d  scope.
1901.2 A lternative to  Federal preem ption.
1901.3 M aking of agreem ents.
1901.4 Action upon  requests for agreem ents.
1901.5 T erm ination  of agreem ents.
1901.6 Exclusion.
1901.7 Delegation of au tho rity .

Au t h o r it y : T he provisions of th is  P a rt 
1901 issued un d er secs. 8 (g ), 18(h), 84 S ta t. 
1600, 1609; 29 U.S.C. 1667.
§ 1 9 0 1 .1  P urpose and scope.

(a) This part interprets and applies 
section 18(h) of the Williams-Steiger 
Occupational Safety and Health Act of 
1970. Section 18(h) provides that the 
Secretary of Labor may enter into an 
agreement with a State under which the 
State will be permitted to continue to 
enforce one or more occupational health 
and safety standards in effect in such 
State until final action is taken by the 
Secretary with respect to a plan sub­
mitted by a State under section 18(b), 
or 2 years from the date of enactment 
(which will be December 28, .1972), 
whichever is earlier.

(b) Under this part, agreements for 
temporary periods are permitted with 
any State which desires to continue to 
enforce any State occupational safety 
for health standard or standards that are 
in effect when a Federal standard or 
standards covering the same issues be­
come effective or which become effective 
thereafter. Continuance of enforcement 
pursuant to an agreement under this part 
means a maintenance of State enforce­

ment without any diminution in the level 
of enforcement activity, Thus, a State 
party to an agreement under section 18
(h) may not diminish its level of en­
forcement activity respecting standards 
covered by the agreement below that 
existing at the time of agreement.

(c) The requirements of this part 
shall be considered incorporated by ref­
erence in any agreement entered into 
under section 18(h) of the Act.
§ 1 9 0 1 .2  A lternative to Federal pre­

em ption.
Section 18(a) of the Act is read as pre­

venting any State agency or court from 
asserting jurisdiction under State law 
over any occupational safety or health 
issue with respect to which a Federal 
standard has been issued under section, 
6 of the Act. Section 18(h) permits the 
Secretary to provide an alternative to 
the exclusive Federal jurisdiction on such 
occupational safety or health issue. This 
alternative is temporary and may be con­
sidered a step toward the more perma­
nent alternative to exclusive Federal jur­
isdiction provided by sections 18 (b) and
(c) following submission and approval 
of a plan submitted by a State for the de­
velopment and enforcement of occupa­
tional safety and health standards. 
Agreements under section 18(h) are tem­
porary in that they cannot continue be­
yond December 28, 1972, or the date of 
approval of the State plan under sec­
tion 18(c), whichever occurs first.
§ 1 9 0 1 .3  M aking o f  agreem ents.

(a) Who may make agreements. The 
Secretary may make an agreement under 
section 18(h) of the Act with any State 
agency designated for that purpose by 
the Governor. Where other State agen­
cies or agencies of political subdivisions 
of the State have responsibility for en­
forcement of State occupational safety 
and health standards covered by the 
agreement, the State agency designated 
under this paragraph shall take the 
necessary action to insure that such 
other agencies will implement and ad­
here to the agreement.

(b) Commencement of negotiations. 
Negotiations for making an agreement 
may be commenced by the Governor of 
the State, or a State agency which may 
be designated for this purpose under 
paragraph (a) of this section, by filing 
an application in writing with the Secre­
tary. No particular form of application 
is required. The contents of the applica­
tion shall be those described in subpara­
graphs (1) through (5) of paragraph (c) 
of this section.

(c) Contents of the agreement. Any 
agreement, including any modification 
thereof, shall be in writing and shall con­
tain the following:

(1) A brief description of each State 
standard or standards which are the sub­
ject of the agreement, including any 
pertinent legislative or regulatory cita­
tions. The description shall include a 
statement of the occupational safety or 
health issue covered by each standard,
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and shall specify the coverage of the 
standard (e.g., as to such matters as 
covered industries, hazards, establish­
ments, etc.).

(2) The names, addresses, and tele­
phone numbers of the agency or agencies 
of the State, including any political sub­
divisions of the State, which have any 
responsibility for administering and en­
forcing the State standard or standards. 
The names, addresses, and telephone 
numbers of the heads of such agencies 
shall also be listed. The requirements of 
this paragraph shall not apply to any 
agency having only judicial or quasi­
judicial responsibilities.

(3) A description of the enforcement 
program and procedures used by each 
agency administering the standard or 
standards. In his discretion, the Secre­
tary may require detailed information 
concerning such programs and pro­
cedures, with the degree of specificity 
turning upon the nature of the standard 
or standards involved, the number of 
employees covered by such standards, 
and any other pertinent considerations.

(4) The dollars and approximate man- 
years allocated within each agency 
having responsibilities for the admin­
istration and enforcement of each State 
standard covered by the agreement dur­
ing the previous fiscal period, and current 
fiscal period, and a description of the 
fiscal period.

(5) Notice*of intention to submit plan 
under section 18(b) : The State agency 
shall agree (i) to submit a notice of in­
tention to file a section 18(b) plan within 
sixty (60) days following publication in 
the F ed era l  R e g is t e r  of procedures for 
the submission of such plan under sec­
tion 18(b) and for their approval under 
section 18(c) ; and (ii) to submit such 
a plan under section 18(b) within nine
(9) months following the filing of a 
notice of intention. In lieu of submit­
ting the notice, the State agency may 
agree to submit a plan under section 
18(b) within the prescribed 60-day pe­
riod, which plan may be expected to meet 
the requirements established under sec­
tion 18 (b) and (c) with little or no 
modification thereof.

(6) A brief description of the Federal 
occupational safety or health standards 
dealing with the same issues as the State 
standards which are the subject of the 
agreement.

(7) The agreement shall include pro­
visions whereunder the Secretary shall 
inform the State agency of his enforce­
ment activities within the State with 
respect to Federal standards referred 
to in any agreement. (See § 1901.6.) Sim­
ilarly, the agreement shall also provide 
that the State agency be required to 
make such reports to the Secretary re­
garding activities performed under the 
terms of the agreement as he shall 
require.

(8) The Secretary may add such fur­
ther provisions as he may consider ap­
propriate under the circumstances of the 
standards issue involved.

(d) When agreements toill be made. 
(1) The commencement of negotiations
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for the making of an agreement con­
cerning any pertinent standard should 
be undertaken as early as is practical 
before the effective date of the Federal 
standard involved.

(2) In view of the directive to the 
Secretary under section 6(a) for the 
adoption of established Federal stand­
ards and national consensus standards 
as promptly as possible after the effective 
date of the Act, agreements may be en­
tered into before the issuance of such 
standards, which agreements shall be 
contingent upon their adoption.

(3) Negotiations for making an agree­
ment may be commenced before the 
effective date of the Act, but any agree­
ment resulting from such negotiations 
shall not be valid or adopted until that 
effective date.

(e) Restriction. As a matter of policy, 
in making agreements under this part 
the Secretary shall be mindful of the 
restriction on making, plans, contained 
in section 18(c) (2) of the Act, to the 
effect that plans will not be approved 
concerning standards which unduly bur­
den interstate commerce when applied 
to products which are distributed or used 
in interstate commerce.
§ 1 9 0 1 .4  Action u p o n  requests for  

agreem ents.
The State shall be notified within a 

reasonable time of any decision concern­
ing a request for agreement. If a request 
is denied, the State shall be informed in 
writing of the reasons therefor. If a re­
quest is granted or an agreement is 
otherwise made, notification to that 
effect shall be published in the F ederal 
R e g is t e r .

§ 1 9 0 1 .5  T erm ination o f  agreem ents.
(a) Either the Secretary or the State 

agency which is a party to the agree­
ment may terminate the agreement upon 
the delivery of written notification to 
that effect not later than 10 days before 
the date of termination. Any termination 
under this paragraph shall not affect the 
disposition of any pending State cases.

(b) In no event shall an agreement 
under this part continue in effect beyond 
the time when final action is taken by 
the Secretary with respect to a plan sub­
mitted by a State under section 18(b) 
of the Act or December 28, 1972, which­
ever is earlier.

(c) The Secretary may terminate any 
agreement where a State fails to comply 
with the requirements of paragraph (c)
(5) of § 1901.3.
§ 1 9 0 1 .6  E xclusion .

This agreement does not restrict in 
any way the authority and responsibility 
of the Secretary under sections 8, 9, 10, 
13, and 17 of the Act with respect to the 
Federal standards referred to in any 
agreement.
§ 1 9 0 1 .7  D elegation  o f  authority.

The powers of the Secretary under this 
part shall be exercised by the Assistant 
Secretary of Labor for Occupational 
Safety and Health who is empowered to 
subdelegate such powers. The Assistant
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Secretary may, at any time, upon his 
own motion or upon petition by any in­
terested persons, amend any of the rules 
in this part.

Signed at Washington, D.C., this 8th 
day of April 1971.

J. D. H o d g so n , 
Secretary of Labor. 

[FR Doc.71—5129 Piled 4-12-71;8:50 am]

Title 30— MINERAL RESOURCES
Chapter I— Bureau of Mines, 

Department of the Interior
SUBCHAPTER D— ELECTRICAL EQUIPMENT,  

LAMPS, METHANE DETECTORS; TESTS FOR 
PERMISSIBILITY; FEES

PART 18— ELECTRIC MOTOR-DRIVEN 
MINE EQUIPMENT AND ACCESSO­
RIES

Subpart E— Field Approval of Electri­
cally Operated Mining Equipment
Pursuant to the authority vested in 

the Secretary of the Interior under sec­
tion 508 of the Federal Coal Mine Health 
and Safety Act of 1969 (Public Law 91- 
173), and in accordance with the provi­
sions of section 318(i) of the Act which 
directs the Secretary to provide proce­
dures including, where feasible, testing, 
approval, certification, and acceptance in 
the field of electrically operated equip­
ment taken into or used in by the last 
open crosscut of any entry or room of 
any coal mine, there was published in 
the F ed era l  R e g is t e r  for December 30, 
1970 (35 F.R. 19790), a notice of proposed 
rule making setting forth a new Subpart 
E, “Field Approval of Electrically Oper­
ated Mining Equipment,” to Part 18 of 
Title 30, Code of Federal Regulations.

Interested persons were afforded a pe­
riod of 45 days from the date of pub­
lication of the notice in which to submit 
written comments, suggestions, or objec­
tions to the proposed new Subpart E. 
No written comments, suggestions, or ob­
jections were submitted. Therefore Sub­
part E of Part 18, Subchapter D, Chapter 
I, Title 30, Code of Federal Regulations 
is herewith promulgated as set forth be­
low and shall become effective upon pub­
lication in the F ed era l  R e g is t e r  
(4-13-71).

R o g er s  C. B. M o r t o n , 
Secretary of the Interior.

A p r il  6, 1971.
Subpart E— Field Approval of Electrically 

Operated Mining Equipment
Sec.
18.90 Purpose.
18.91 E lectric equ ipm en t for w hich field

approvals will be issued.
18.92 Q uality  of m ateria l an d  design.
18.93 A pplication for field approval; filing

procedures.
18.94 A pplication for field approval; con­

te n ts  of application.
18.95 Approval of m achines co n structed  of

com ponents approved, accepted or 
certified u n d e r B ureau  of Mines 
Scheduled 2D, 2E, 2F, or 2G.
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Sec.
18.96 P repara tion  of m acliines for inspec­

tion ; requirem ents.
18.97 Inspection  of m achines; m in im um

requirem ents.
18.98 Enclosures, jo in ts , an d  fastenings;

pressure testing .
18.99 Notice of aproval or disapproval; le t­

te rs  of approval and  approval plates.
Au t h o r it y : T he provision of th is  S ubpart 

E issued p u rsu a n t to  th e  a u th o rity  vested 
in  th e  Secretary of th e  In terio r un d er sec­
tions 318(i) and  508 of th e  Federal Coal 
Mine H ealth  and  Safety Act of 1969, Public 
Law 91-173, 83 S ta t. 742, 30 U.S.C. 801.

Subpart E— Field Approval of Electri­
cally Operated Mining Equipment

§ 1 8 .9 0  P urpose.
The regulations of this Subpart E set 

forth the procedures and requirements 
for permissibility which must be met to 
obtain Bureau of Mines field approval of 
electrically operated machinery used or 
intended for use in by the last open cross­
cut of a coal mine which has not been 
otherwise approved, certified or accepted 
under the provisions of this Part 18, 
Chapter I, Title 30, Code of Federal 
Regulations (Bureau of Mines Schedule 
2G).
§ 18 .91  E lectric equip m ent fo r  which  

field  approvals w ill be issued .
(a) Individual field approvals will be 

issued by the Bureau' of Mines under the 
provisions of this Subpart E for elec­
trically operated machines commercially 
built, or constructed, by the owner-coal 
mine operator of such machines includ­
ing any associated electrical equipment, 
electrical components, and electrical 
accessories.

(b) Approvals will not be issued under 
the provisions of this Subpart E for 
electrically operated mining equipment 
manufactured or rebuilt primarily for 
sale or resale to any operator of a coal 
mine, or for small electrically operated 
equipment which consumes less than 
2,250 watts of electricity, or for instru­
ments and other small devices which 
employ electric power.
§ 1 8 .92  Q uality o f  m aterial and design.

(a) Electrically operated machinery 
approved under the provisions of this 
Subpart E shall be rugged in construc­
tion and shall be designed to facilitate 
maintenance and inspection.

(b) The Bureau of Mines shall con­
duct field investigations and, where 
necessary, field test electric machinery 
only where such machinery is found to 
be constructed of suitable materials and 
safe for its intended use.
§ 1 8 .93  A pplication  fo r  fie ld  approval; 

filin g  procedures.
(a) (1) Investigation and testing lead­

ing to field approval shall be undertaken 
by the Bureau of Mines only pursuant to 
individual written applications for each 
machine submitted in triplicate on 
Bureau of Mines Form No. 6-1481, by the 
owner-coal mine operator of the 
machine.

(2) Except as provided in paragraph 
(b) of this section, each application shall
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be accompanied by appropriate photo­
graphs, drawings, specifications, and de­
scriptions as required under the provi­
sions of § 18.94 and each such applica­
tion shall be filed with the Coal Mine 
Health and Safety District Manager for 
the District in which such machine will 
be employed.

(b) The Coal Mine Health and 
Safety District Manager may, upon 
receipt of any application filed pursuant 
to  paragraph (a) of this section, waive 
the requirements of § 18.94 with respect 
to such application if he determines that 
the submission of photographs, drawings, 
specifications, or descriptions will place 
an undue financial burden upon the ap­
plicant. In the event a waiver is granted 
in accordance with this paragraph (b), 
initial review of the. application will be 
waived and the applicant shall be notified 
on Bureau of Mines Form 6-1481 of such 
waiver and the date, time, and location at 
which field inspection of the equipment 
described in the application will be 
conducted.

(c) Following receipt of an application 
filed in accordance with paragraph (a) 
of this section, the Coal Mine Health and 
Safety District Manager shall determine 
whether the application has been filed in 
accordance with § 18.91, and cause the 
application to be reviewed by a qualified 
electrical representative to determine 
compliance with § 18.92 :

(1) If it is determined on the basis 
of the application or the data submitted 
in accordance with § 18.94 that further 
consideration of a field approval is war­
ranted under this Subpart E or that the 
machine appears suitable and safe for its 
intended use, the Coal Mine Health and 
Safety District Manager shall advise the 
applicant in writing that further investi­
gation and inspection of the machine will 
be necessary. The notice issued by the 
Coal Mine Health and Safety District 
Manager shall set forth the time and 
place at which such inspection will be 
conducted and specify the location and 
size of any tapped holes required to be 
made by the applicant to facilitate the 
pressure testing of enclosures.

(2) If it is determined on the basis of 
data submitted in accordance with § 18.94 
that the applicant is not qualified to re­
ceive an approval or that the machine 
does not appear to be suitable and safe 
for its intended use, the Coal Mine 
Health and Safety District Manager shall 
so advise the applicant in writing, setting 
forth the reasons for his denial of the ap­
plication, and where applicable, the de­
ficiencies in the machine which rendered 
it unsuitable or unsafe for use,

(3) Rejected applications, together 
with attached photographs, drawings, 
specifications and descriptions shall be 
forwarded by the Coal Mine Health and 
Safety District Manager to Approval and 
Testing which shall record all pertinent 
data with respect to the machine for 
which field approval was sought.
§ 1 8 .9 4  A pplication  fo r  fie ld  approval; 

contents o f  application .
(a) Each application for field approval 

shall, except as provided in § 18.93(b), 
include the following information with

respect to the electrically operated ma­
chine for which field approval is sought:

(1) The trade name and the certifica­
tion number or other means of identify­
ing any explosion-proof compartment 
or intrinsically-safe component installed 
on the machine for which a prior ap­
proval or certification has been issued 
under the provisions of Bureau of Mines 
Schedules 2D, 2E, 2F, or 2G.

(2) The trade name and the flame re­
sistance acceptance number of any cable, 
cord, hose, or conveyor belt installed on 
the machine for which a prior accept­
ance has been issued under the provi­
sions of § 18.36, § 18.39, § 18.64, or § 18.65.

(b) Each application for field ap­
proval shall be accompanied by:

(1) If the machine is constructed or 
assembled entirely from components 
which have been certified or removed 
from machines approved upder Bureau 
of Mines Schedule 2D, 2E, 2F, or 2G, 
photographs or a single layout drawing 
which clearly depicts and identifies each 
of the permissible components and its 
location on the machine.

(2) If the machine contains one or 
more components required to be permis­
sible which has not been approved or cer­
tified under Bureau of Mines Schedule 
2D, 2E, 2F, or 2G, a single layout draw­
ing which clearly identifies all of the 
components from which it was assembled.

( 3 ) All applications shall include spec­
ifications for:

(i) Overcurrent protection of motors:
(ii) All wiring between components, 

including mechanical protection such as 
hose conduit and clamp«;

(iii) Portable trailing cable for use 
with the machine, including the type, 
length, diameter, and number and size 
of conductors;

(iv) Insulated strain clamp for ma­
chine end of portable trailing cable;

(v) Short-circuit protection to be pro­
vided at outby end of portable trailing 
cable.
§ 1 8 .9 5  Approval o f  m achines con­

structed o f  com ponents approved, 
accepted or certified  under Bureau of 
M ines Schedu le 2D , 2E , 2F , or 2G.

Machines for which field approval is 
sought which are constructed entirely 
from properly identified components 
that have been investigated and ac­
cepted or certified for applications on 
approved machines under the Bureau of 
Mines Schedule 2D, 2E, 2F, or 2G, shall 
be approved following a determination 
by the electrical representative that the 
construction of the entire machine is 
permissible and conforms to the data 
submitted in accordance with § 18.94.
§ 1 8 .9 6  Preparation o f  m achines for 

inspection  ; requirem ents.
(a) Upon receipt of written notice 

from the Health and Safety District 
Manager of the time and place at which 
a field approval investigation will be 
conducted with respect to any machine, 
the applicant will prepare the machine 
for inspection in the following manner:

(1) The machine shall be in fresh air 
out by the last open crosscut and free 
from obstructions, or, if the machine is
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located on the surface, moved to a clear 
area;

(2) All enclosure covers shall be 
removed;

(3) The flanges and interior of each 
enclosure, including the cover, shall be 
cleaned thoroughly;

(4) All hoses, cables, cord, and con­
veyor belts shall be wiped clean to expose 
surface markings;

(5) All electrical components shall be 
cleaned to reveal all stampings, identifi­
cation plates, certification numbers, or 
explosion test markings.
§ 18 .97  Inspection  o f  m achines; m in ­

im um  requirem ents.
(a) Except as provided in § 18.95, all 

machines approved under the provisions 
of this Subpart E shall, where practi­
cable, meet the minimum design and 
performance requirements set forth in 
Subpart B of this Part 18 and, where 
necessary, the requirements of § 18.98.

(b) The inspection of each machine 
shall be conducted by an electrical rep­
resentative and such inspection shall 
include;

(1) Examination of all electrical com­
ponents for materials, workmanship, 
design, and construction;

(2) Examination of all components of 
the machine which have been approved 
or certified under Bureau of Mines 
Schedule 2D, 2E, 2F, or 2G to determine 
whether such components have been 
maintained in permissible conditions;

(3) Comparison of the location of 
components on the machine with the 
drawings or photographs submitted to 
determine that each of them is properly 
located, identified and marked;

(4) Pressure testing of explosion- 
proof compartments, when necessary, 
shall be conducted in accordance with 
§ 18.98, and;

(i) Where the results of pressure 
testing are acceptable, the applicant 
shall be advised;

(ii) Where the explosion-proof en­
closure is found unacceptable, the appli­
cant shall be so informed;

(iii) If the performance of the 
explosion-proof enclosure is question­
able, the qualified electrical representa­
tive may, at the request of the applicant, 
conduct a further detailed examination 
of the enclosure after disassembly and 
record his additional findings on Bureau 
of Mines Form No. 6-1481 under Results 
of Field Inspections.
§ 18 .9 8  Enclosures, jo in ts, and fasten ­

ings ; pressure te s t in g ..
(a) Cast or welded enclosures shall 

be designed to withstand a minimum 
internal pressure of 150 pounds per 
square inch (gage). Castings shall be 
free from blowholes.

(b) Pneumatic field testing of 
explosion-proof enclosures shall be con­
ducted by determining:

(1) Leak performance with a peak 
dynamic or static pressure of 150 pounds 
Per square inch (gage); or,

(2) A pressure rise and rate of decay 
consistent with unyielding components 
during a pressure-time history as derived 
from a series of oscillograms.

RULES AND REGULATIONS
(c) Welded joints forming an en­

closure shall have continuous gastight 
welds.
§ 1 8 .99  N otice o f  approval or d isap­

proval; letters o f  approval and ap­
proval plates.

Upon completion of each inspection 
conducted in accordance with § 18.97 
(b), the electrical representative con­
ducting such inspection shall record his 
findings with respect to the machine 
examined on Bureau of Mines Form No. 
6-1481 together with his recommenda­
tion of approval or disapproval of the 
machine.

(a) If the qualified electrical repre­
sentative recommends field approval of 
the machine, the Coal Mine Health find 
Safety District Manager shall forward 
the completed application form together 
with all attached photographs, drawings, 
specifications, and descriptions to Ap­
proval and Testing. Approval and Test­
ing shall record all pertinent data with 
respect to such machine, issue a letter 
of approval with a copy to the Coal Mine 
Health and Safety District Manager who 
authorized its issuance and send the field 
approval plate to the applicant. The ap­
proval plate shall be affixed to the ma­
chine by the applicant in such a manner 
so as not to impair its explosion-proof 
characteristics.

(b) If the electrical representative rec­
ommends disapproval of the machine, 
he shall record the reasons for such dis­
approval and the Coal Mine Health and 
Safety District Manager shall forward 
the completed application form and 
other data to Approval and Testing 
which shall record all pertinent data 
with respect to such machine and notify 
the applicant that the application for 
approval has been rejected and the rea­
sons for the rejection.

[FR Doc.71-5103 Filed 4-12-71;8:48 am]

Title 33— NAVIGATION AND 
NAVIGABLE WATERS

CEiopler I— Coast Guard, Department 
of Transportation 

SUBCHAPTER O— POLLUTION 
[CGFR 70-126]

PART 153— CONTROL OF POLLUTION 
BY OIL AND HAZARDOUS SUB­
STANCES, DISCHARGE REMOVAL

Pollution Fund
1. The purpose of this amendment to 

Title 33, Code of Federal Regulations, 
Part 153, is to set forth policies and pro­
cedures and prescribe reporting require­
ments applicable to the special fund 
established by the Federal Water Pollu­
tion Control Act, as amended by the 
Water Quality Improvement Act of 1970.

2. Subsection 11(c) of the Act provides 
that whenever any oil is discharged into 
or upon the navigable waters of the 
United States, or adjoining shorelines, 
or waters of the contiguous zone, the 
President is authorized to act to remove
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such oil at any time. Subsection 11 (i) 
provides for the recovery of reasonable 
costs incurred by the owner or operator 
of a vessel, onshore facility, or offshore 
facility in removing an oil discharge in 
certain cases. Section 12 of the Act per­
tains to control of hazardous polluting 
substances other than oil and requires 
that the President, if appropriate, shall 
remove any substance designated a 
hazardous polluting substance that is 
discharged into or upon the navigable 
waters of the United States or adjoining 
shorelines or the waters of the*contingu- 
ous zone, unless removal is immediately 
undertaken by the owner or operator of 
the vessel or onshore or offshore facility 
from which the discharge occurs.

3. Section 11 (k) of the Act authorizes 
an appropriation to a special fund of not 
to exceed $35 million to be established 
in the Treasury to carry out the provi­
sions in subsection 11(c), (i) and (1) and 
sections 12 of the Act. Section 11(1) of 
the Act, provides that the President may 
delegate the administration of section 11 
to appropriate Federal departments, 
agencies, and instrumentalities. Execu­
tive Order No. 11548 (35 F.R. 11677) 
delegates to the Secretary of Transporta­
tion, among other things, the respon­
sibility and authority to administer the 
fund established pursuant to subsection 
11 (k) of the Act. The Secretary has re- 
delegated the responsibility and author­
ity for the fund to the Commandant in 
49 CFR 1.46 (35 F.R. 14509).

4. These amendments add a new Sub- 
part D to Part 153. Subpart C is reserved 
for rules for removing oil or hazardous 
substances. New § 153.303 indicates the 
kinds of costs that may be paid or reim­
bursed from the fund under the Act. The 
National Contingency Plan separates the 
actions taken to respond to a spill or pol­
lution incident into five phases: Phase I, 
Discovery and Notification; Phase II, 
Containment a n d  Countermeasures; 
Phase m , Cleanup and Disposal; Phase 
IV, Restoration; and Phase V, Recovery 
of Damages and Enforcement. Only 
Phase II and III actions taken in re­
sponse to a spill or pollution incident are 
considered to be eligible costs to be 
charged to the fund.

5. Phase II actions are defensive ac­
tions and may include source control 
procedures, public health protection ac­
tivities, salvage operations, placement of 
physical barriers to halt or slow the 
spread of a pollutant, emplacement or 
activation of booms or barriers to protect 
specific installations or areas, control of 
the water discharge from upstream im­
poundments and the employment of 
chemicals and other materials to restrain 
the pollutant and its effect on water re­
lated resources. Phase HI includes ac­
tions taken to remove the pollutant from 
the water and related onshore areas such 
as the collection of oil through the use of 
sorbers, skimmers, or other collection 
devices, the removal of beach sand, 
and safe, nonpolluting disposal of the 
pollutants that are recovered in the 
cleanup process.

6. Actions described in the other 
phases of the plan, that is, notification,
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restoration and enforcement, are not 
chargeable against the fund because the 
fund is considered to be available only 
for the cost of those actions taken un­
der the plan to minimize damage from 
oil and hazardous polluting substance 
discharges, including containment, dis­
posal, and removal.

7. Although Phase II includes defen­
sive actions to be initiated as soon as pos­
sible after discovery of a “pollution inci­
dent”, which includes an imminent 
threat of a spill as well as an actual spill 
of oil or other hazardous substance, such 
defensive actions in response to the im­
minent threat of a spill are not charge­
able to the fund.

8. Although the fund is not intended to 
pay for removal of oil spilled by offshore 
facilities that are regulated under the 
Outer Continental Shelf Lands Act, it 
would be available for removal of oil dis­
charged into the contiguous zone. To this 
extent, the costs of a response to a spill 
from a facility covered by the Outer Con­
tinental Shelf Lands Act could be 
charged to the fund.

9. This amendment does not specify 
in detail the kinds of costs that may be 
charged to the fund. The Coast Guard 
will prepare instructions to assist in the 
determination of appropriate costs by 
District Commanders and On-Scene 
Commanders. Until such instructions are 
included in the National Contingency 
Plan, the Coast Guard will have appro­
priate instructions and distribute them to 
individuals and agencies concerned.

10. Sections 153.305 through 153.319 
contain delegations, procedural require­
ments and information concerning ad­
ministration of the fund.

11. Since the addition of this Subpart 
D to Part 153 involves delegations of au­
thority and statements of policy and pro­
cedures, I find that public notice and pro­
cedure thereon are not necessary, and 
that this amendment may become effec­
tive in less than 30 days. In considera­
tion of the foregoing, Part 153 is amend­
ed effective May 13,1971, as follows:

1. By adding the following definitions 
to § 153.01:
§ 1 5 3 .0 1  D efin ition .

*  *  *  *  *

(k) “Act” means the Federal Water 
Pollution Control Act, as amended.

(l) “National Contingency Plan” 
means the National Oil and Hazardous 
Materials Pollution Contingency Plan 
prepared pursuant to section 11(c) (2) of 
the Act and published in the F ederal  
R e g is t e r  of June 2, 1970 (35 F.R. 8508) 
and amendments thereto.

(m) “Pollution Fund” and “Fund” 
mean the fund established pursuant to 
section 11 (k) of the Federal Water Pol­
lution Control Act, as amended.

(n) “Regional Contingency Plan” 
means the applicable regional plan pub­
lished pursuant to the National Contin­
gency Kan.

2. By adding a new Subpart D to read 
as follows:

Subpart D— Administration of Pollution Fund 
Sec.
153.301 Purpose.
153.303 Use of p o llu tion  fund .
153.305 D istrict com m ander's au tho rity . 
153.307 Procedures; Phase I I  and  I I I  costs. 
153.309 Procedures; paym ent of judgm ents 

and  compromises.
153.311 Procedures; o ther costs.
153.313 Procedures; p rocurem ent laws. 
153.315 Collection of costs.
153.317 Deposit of m oney in to  th e  fund . 
153.319 R eporting  and  accounting  d a ta  re ­

te n tio n  requirem ents.
Au t h o r it y  : T he provisions of th is  S ubpart 

D issued u n d e r subsections 11(c), ( i) , (k) 
an d  (1) of th e  Federal W ater P o llu tion  Con­
tro l Act (62 S ta t. 1155; 33 U.S.C. 466), as 
am ended by th e  W ater Q uality  Im provem ent 
Act of 1970 (84 s ta t  91), E.O. 11548 (35 F.R. 
11677), 49 CFR 1.46(m ), (35 F.R. 14509).
§ 1 5 3 .3 0 1  P urpose.

This subpart prescribes policies, pro­
cedures, and reporting requirements con­
cerning payments from, and deposits 
into, the pollution fund established by 
the President pursuant to section 11 (k) 
of the Federal Water Pollution Control 
Act (62 Stat. 1155; 33 U.S.C. 466), as 
amehded by the Water Quality Improve­
ment Act of 1970 (84 Stat. 91). The Pres­
ident has delegated responsibility for 
administration of the fund to the Secre­
tary of Transportation by Executive 
Order 11548. The Secretary of Transpor­
tation has redelegated this responsibility 
to the Commandant in 49 CFR 1.46.
§ 1 5 3 .3 0 3  U se o f  p o llu tion  fund.

(a) Except as provided in paragraph 
(b) of this section, the pollution fund 
may be used to pay-*-

(1) Costs incurred for response Phase 
II and III actions under the National 
Contingency Plan to contain or remove 
oil or a hazardous polluting substance 
discharged into Or upon the navigable 
waters of the United States, adjoining 
shorelines, or into or upon the waters of 
the contiguous zone;

(2) Judgments, compromises, and set­
tlements under section 11 (i) of the Act; 
and

(3) Any other costs that the Com­
mandant determines are proper charges 
against the fund.

(b) The fund is not available to pay 
costs incurred for actions to remove oil 
or a hazardous polluting substance dis­
charged from a U.S. public vessel or 
federally-controlled facility.
§ 1 5 3 .3 0 5  D istrict com m ander’s author­

ity.
For each discharge of oil or a hazard­

ous polluting substance each commander 
of a Coast Guard District is delegated 
authority to authorize payment of $1 
million or less from the fund for costs 
allowed in § 153.303(a) (1).
§ 1 5 3 .3 0 7  P rocedures; P hase II and III  

costs.
Request for payment of costs allowed 

in § 153.303(a) (1) must be made in 
accordance with the Regional Contin­
gency Plan.

§ 1 5 3 .3 0 9  P rocedures; paym ent o f  judg­
m ents and com prom ises.

(a) If an owner or operator of a vessel 
or an onshore or offshore facility obtains 
a judgment against the United States 
under section ll( i)  of the Act, the Com­
mandant pays the judgment from the 
fund to the proper person upon receipt 
of a request from the owner or operator 
for payment accompanied by a copy of 
the judgment.

(b) If an owner or operator of a vessel 
or an onshore or offshore facility com­
promises or otherwise settles a suit 
brought under section l l( i)  of the Act, 
the Commandant pays the amount of 
compromise or settlement from the fund 
to the proper person upon receipt of a 
proper certificate from the Attorney 
General attesting that a sum certain is 
due and owing by the United States as a 
result of the compromise or settlement.
§ 1 5 3 .3 1 1  P roced ures; other costs.

Requests for payment of other costs 
allowed in § 153.303(a) (3) must be made 
in writing to the Commandant and must 
include documentation to establish the 
validity of the charge against the fund.
§ 1 5 3 .3 1 3  P rocedures; p r o c u r e m e n t  

laws.
Federal procurement procedures gov­

erning purchases and contracts to pur­
chase property and services apply to 
payment from the fund. Where the public 
exigency will not permit the delay inci­
dent to advertising, negotiated purchases 
and contracts may be authorized pursu­
ant to 10 U.S.C. 2304(a) (2) or 41 U.S.C. 
252(c) (2) as applicable.
§ 1 5 3 .3 1 5  C ollection o f  costs.

As soon as practicable after an occur­
rence that results in response Phase n  or 
m  actions for removal of oil under sub­
section 11(c) of the Act or in Federal 
action pursuant to subsection 11(d) in 
case of marine disaster, the cognizant 
District Commander asserts a claim 
against the responsible party for the costs 
of these actions recoverable under sub­
sections 11 (f) and (g). Claims asserted 
shall be in accordance with the Federal 
Claims Collection Act of 1966 and any of 
the regulations issued pursuant to that 
Act.
§ 1 5 3 .3 1 7  D eposit o f  m oney into the 

fun d .
(a) The Commandant deposits in the 

fund monies received by the United 
States—

(1) In payment of a fine adjudged 
under section 11(b) (4) of the Act;

(2) In payment of a civil penalty 
assessed under section 11(b) (5) or (j) (2) 
of the Act;

(3) As a result of demand for payment 
or in compromise or settlement of an ac­
tion brought upon section 11 (f) or (g) 
of the Act; and

(4) In satisfaction of a judgment ob­
tained by the United States under sec­
tion 11 (f) or (g) of the Act.

(b) Payment must be made by check 
or money order payable to the U.S. C o a s t
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Guard and must be submitted to the 
Commandant.
§ 1 5 3 .3 1 9  R eporting and accounting  

data retention  requirem ents.
(a) As soon as practicable after termi­

nation of Phase m  actions, the On- 
Scene Commander submits to the appro­
priate District Commander a list that in­
cludes—

(1) Names of agencies and contractors 
authorized by the on-scene commander 
to participate in Phase n  or III actions ;

(2) A general description of the func­
tions each agency and contractor 
performed;

(3) An estimate of the cost of each 
function performed; and

(4) Each contract, memorandum, or 
other document pertaining to a function 
performed or a description of each 
document.

(b) Within 60 days after termination 
of Phase III actions, each Federal agency 
must submit to the appropriate District 
Commander—

(1) An itemized list of costs that it 
desires to be paid from the fund;

(2) . An itemized list of costs to be re­
covered against the responsible party 
under section 11 (f) or (g) of the Act.

(c) Each Federal agency desiring pay­
ment of costs from the fund must keep 
accounting data to support the itemized 
costs and submit that data to the Dis­
trict Commander at his request in such 
form as the Commandant may prescribe.

(d) A Federal agency may be reim­
bursed only for the costs specifically and 
directly incurred as a result of Phase n  
or i n  activity. Included are:

(1) Costs incurred by industrial type 
facilities, including charges for overhead 
in accordance with the agency’s indus­
trial accounting system.

(2) Actual costs where an agency is 
required or authorized by law to obtain 
full reimbursement.

(3) Out-of-pocket costs specifically 
and directly incurred as a result of re­
covery activity. These include, but are 
not limited to, the following:

(i) Travel (transportation and per 
diem) specifically requested by the on­
scene commander.

(ii) Overtime for civilian personnel 
specifically requested by the on-scene 
commander.

(iii) Incremental operating costs for 
vessels, aircraft, vehicles and equipment 
incurred in connection with the response 
activity.

(iv) Supplies, materials, and minor 
equipment procured specifically for the 
recovery activity.

(v) Lease or rental of equipment ob­
tained specifically for the recovery 
activity.

(vi) Contract costs including costs in­
curred by nonprofit organizations and 
States and political subdivisions thereof.

(e) Personnel and equipment costs 
which are funded by other appropriations 
and which would have been incurred 
during normal operations are not reim­
bursable as out-of-pocket costs.

Dated: March 31,1971.
C. R . B ender ,

Admiral, U.S. Coast Guard,
Commandant. 

[PR Doc.71-5117 Filed 4r-12-71;8:49 am ]

Title 47— TELECOMMUNICATION
Chapter I— Federal Communications 

Commission
PART 0— COMMISSION 

ORGANIZATION
Delegation of Authority to Chief,

Safety and Special Radio Services
Bureau
Order. 1. On December 2, 1970, the 

Commission delegated authority to the 
Chief, Safety and Special Radio Services 
Bureau to act on requests for waiver of 
the requirements of § 89.117 of the rules 
so as to permit public safety dedicated 
organizations eligible under Part 89 of 
our rules to operate radio stations on the 
frequencies 27.235, 27.245, 27.255, 27.265, 
and 27.275 MHz with nontype accepted 
radio equipment. The rule amendment 
adopted herein will incorporate this ac­
tion into Part 0 of the rules. This is to 
be done by amending present § 0.331(b) 
(17) which has been outdated by its own 
terms.

2. Authority for this action is con­
tained in sections 4(i) and 5(d) of 
the Communications Act of 1934, as 
amended. The amendment adopted 
herein relates to the Commission’s in­
ternal organization and, therefore, the 
provisions of section 4 of the Administra­
tive Procedure Act, 5 U.S.C. 553, relating 
to prior notice, procedure, and effective 
date do not apply.

3. Accordingly, it is ordered, Pursuant 
to § 0.261(a) of the Commission’s rules, 
that, effective April 13, 1971, § 0.331 of 
the Commission’s rules is amended as 
shown below.
(Secs. 4, 5, 48 S ta t., as am ended, 1066, 1068, 
47 U.S.C. 154, 155)

Adopted: April 7,1971.
Released: April 7,1971.

F ederal C o m m u nica tio n s  
C o m m is sio n ,

[seal] B e n  F . W a ple ,
Secretary.

In § 0.331 of the Commission’s rules, 
paragraph (b) (17) is amended to read as 
follows:
§ 0 .3 3 1  Authority delegated.

* * * * *
(b) * * *
(17) To act on requests for waiver of 

§ 89.117 of this chapter, concerning use 
of nontype accepted radio equipment, 
submitted by persons eligible in the Pub­
lic Safety Radio Services in so far as they 
relate to operations on the frequencies 
27.235, 27.245, 27.255, 27.265, and 27.275 
MHz.

* * * * *
[FR Doc.71-5110 Filed 4-12-71 ;8 :49 am ]

Title 49— TRANSPORTATION
Chapter X— Interstate Commerce 

Commission
SUBCHAPTER A— GENERAL RULES AND 

REGULATIONS
[Ex P arte  Nos. MC-81, MC-37 (Sub-No. 4A) ]

PART 1048— COMMERCIAL ZONES
Nashville and Davidson County, 

Tenn.; Postponement of Effective 
Date of Order

Ex Parte No. MC-81, Interpretation of 
Operating authorities—Nashville and 
Davidson County, Tenn.; Ex Parte No. 
MC-37 (Sub-No. 4A), commercial zones 
and terminal areas, (Metropolitan Gov­
ernment of Nashville and Davidson 
County, Tenn., commercial zones); No. 
MC-C-6310, Marvin Hayes Lines, Inc., 
et al., v. Gateway Transportation Co., 
Inc.

Present: Dale W. Hardin, Acting 
Chairman, to whom the matter which 
is the subject of this order has been as­
signed for action thereon.

Upon consideration of the record in 
the above-entitled proceedings; and 
good cause appearing therefor:

It is ordered, That on the Commis­
sion’s own motion, the effective date of 
the order of February 11, 1971 (36 F.R. 
3515), in said proceedings be, and it is 
hereby, postponed to May 25, 1971.

Dated at Washington, D.C., this 30th 
day of March 1971.

By the Commission, Acting Chairman 
Hardin.

[ sea l] R obert L. O sw ald ,
Secretary.

[FR Doc.71-5121 Filed 4-12-71:8:50 am ]
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Proposed Rule Making
DEPARTMENT OF THE TREASURY

Bureau of Customs 
[ 19 CFR Part 153 1 

ANTIDUMPING
Notice of Proposed Rule Making
Notice is hereby given that the Treas­

ury Department intends to conduct a 
review of its Antidumping Regulations 
(19 CFR Part 153).

The most recent broad review of these 
Regulations took place more than 2 years 
ago, resulting in revisions which became 
effective as of July 1, 1968. Because of 
renewed interest in the Act since that 
time, another broad review of the Anti­
dumping Regulations is now in order.

Interested persons are invited to sub­
mit suggestions for improving the Anti­
dumping Regulations to the Commis­
sioner of Customs, Washington, D.C. 
20226, not later than *60 days after the 
date of publication of this notice in the 
F ederal R egister. Such suggestions 
should be accompanied with specific lan­
guage designed to implement proposals 
that are submitted. All submissions will 
be given careful consideration. There­
after the Treasury Department will Pub­
lish a notice of proposed rule making in 
the F ederal R egister, which will set 
forth for comment specific revisions of 
the Antidumping Regulations that are 
contemplated.

Since this general review of the Anti­
dumping Regulations is likely to require 
extensive study, extending over an ap­
preciable period of time, the Treasury 
Department serves notice that it ex­
pressly reserves the right to proceed at 
any time during this period with specific 
changes in the regulations which it may 
deem appropriate and proper. In all cases 
where such changes encompass matters 
of substance, they will be made effective 
only after publishing in the F ederal 
R egister a notice of proposed rule mak­
ing. Thus all affected persons will have 
a full opportunity to comment before 
such changes are put into effect.

[seal] Edwin F. R ains,
Acting Commissioner of Customs.

Approved: April 1,1971.
Eugene T. R ossides,

Assistant Secretary 
of the Treasury.

[FR Doc.71-5092 Filed 4-12-71;8:47 am ]

Internal Revenue Service 
[ 26 CFR Part 1 1

CHARITABLE CONTRIBUTIONS 
DEDUCTION

Notice of Proposed Rule Making 
Correction

In F.R. Doc. 71-4588 appearing at page 
6082 in the issue of Friday, April 2, 1971, 
the following changes should be made:

1. In § 1.170A-8(b) the words “orga­
nization, will not qualify for the 50-per­
cent limitations even though such orga­
nization makes the contribution avail­
able to an” should be inserted between 
the sixth and seventh lines from the end 
of the paragraph.

2. In § 1.170A-8(f) the seventh line 
from the bottom of example 2 should 
read “($40,000-$30,000) in respect of his 
contribu-”.

3. In § 1.170A-10(b) (1) (ii) the figure 
“$1,000” inside the brackets in line 16 of 
example 2 should read “$1,500”.

E 26 CFR Part 1 ]
DEPRECIATION ALLOWANCES USING 

ASSET DEPRECIATION RANGE 
SYSTEM

Notice of Extension of Time for Com­
ments and Submission of Outlines
Proposed amendments to the regula­

tions under section 167 of the Internal 
Revenue Code of 1954, relating to. de­
preciation allowances using the asset 
depreciation range system, appear in the 
F ederal R egister for March 13, 1971 (36 
FJt. 4885).

Written comments or .suggestions per­
taining to the proposed amendments 
were required to be submitted by 
April 12, 1971. The time for submission 
of written comments or suggestions per­
taining to the proposed amendments is 
hereby extended to April 26, 1971.

A. public hearing on the provisions of 
these proposed amendments to the regu­
lations will be held on May 3, 1971, at 10 
a.m., e.d.s.t., in Room 3313, Internal 
Revenue Service Building, 1111 Constitu­
tion Avenue NW., Washington, DC 20224. 
If necessary the hearing will be con­
tinued through Tuesday, May 4, 1971, 
and Wednesday, May 5, 1971.

Persons who desire to present oral 
comments (in addition to having sub­
mitted written comments or suggestions) 
should by April 26, 1971, submit an out­
line of the topics and the time they wish 
to devote to each topic. Such outlines 
shall be submitted to the Commissioner 
of Internal Revenue, Attention: CC: 
LR:T, Washington, D.C. 20224.

Further, persons who plan to attend 
the hearing and persons who desire a 
copy (furnished only at the above ad­
dress) of such written comments or 
suggestions or outlines should notify the 
Commissioner at the above address or 
telephone (Washington, D.C.) 202-964- 
3935 by April 28, 1971.

K. Martin W orthy, 
Chief Counsel. 

[FR Doc.71^5205 Filed 4-12-71;10:42 am]

[ 26 CFR Parts 1, 301 1
RETURNS OF TRUSTS, AND RETURNS 

UPON TERMINATION, ETC., OF 
EXEMPT ORGANIZATIONS
Notice of Proposed Rule Making
Notice is hereby given that the regula­

tions set forth in tentative form below 
are proposed to be prescribed by the 
Commissioner of Internal Revenue, with 
the approval of the Secretary of the 
Treasury or his delegate. Prior to the 
final adoption of such regulations, con­
sideration will be given to any comments 
or suggestions pertaining thereto which 
are submitted in writing, preferably in 
quintuplicate, to the Commissioner of 
Internal Revenue, Attention: CC:LR:T, 
Washington, D.C. 20224, within the pe­
riod of 30 days from the date of publica­
tion of this notice in the F ederal R eg­
ister. Any person submitting written 
comments or suggestions who desires an 
opportunity to comment orally at a pub­
lic hearing on these proposed regulations 
should submit his request, in writing, to 
the Commissioner within the 30-day pe­
riod. In such case, a public hearing will 
be held, and notice of the time, place, 
and date will be published in a subse­
quent issue of the F ederal R egister. The 
proposed regulations are to be issued 
under the authority contained in section 
7805 of the Internal Revenue Code of 
1954 (68A Stat. 917; 26 U.S.C. 7805).

[ se a l ] R a n d o l p h  W. T h r o w e r , 
Commissioner of Internal Revenue.

In order to conform the Income Tax 
Regulations (26 CFR Part 1) and the 
Regulations on Procedure and Adminis­
tration (26 CFR Part 301) under sections 
6034 and 6043 of the Internal Revenue 
Code of 1954 to sections 101 (j) (3 2 ), 
(33), (34), and (35) of the Tax Reform 
Act of 1969 (83 Stâ t. 487), such regula­
tions are amended as follows:

I n c o m e  T ax  R e g u l a t io n s  (26 CFR 
P a rt  1)

P a r a g r a p h  1. Section 1.6034 is 
amended by revising so much thereof 
that precedes subsection (a) (2) of sec­
tion 6034 , by adding a new subsection
(c) to section 6034 , and by adding at the 
end thereof an historical note. These 
amended and added provisions read as 
follows:
§ 1 .6 0 3 4  Statutory provisions; returns 

by trusts described in  section  4 9 4 7 (a) 
or c la im ing  charitab le deductions 
under section  64 2  ( c ) .

Sec. 6034. R eturns by tru sts  described in 
section 4947(a) or claim ing charitable 
deductions under section 642(c)— (a) Gen­
eral rule. Every t ru s t  described in  section 
4947(a) or claim ing a charitable, etc., deduc­
tio n  u n d e r ‘section 642(c) for th e  taxable 
year shall fu rn ish  such  in form ation  with 
respect to  such  taxable year as th e  Secre­
ta ry  or h is  delegate m ay by form s or regu­
la tio n s prescribe, includ ing—
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(1) T he am o u n t o f th e  charitab le, etc., 
deduction tak en  u n d e r section 642(c) w ith in  
such year.

*  *  *  *  •

(c) Cross reference. For provisions re la t­
ing to  penalties for fa ilu re  to  file a re tu rn  
required by th i?  section, see section 6652(d).
[(Sec. 6034 as am ended by sec. 101 (j) (32), 
(33), (34), Tax Reform  Act of 1969 (83 
Stat. 529) ]

P ar. 2. Section 1.6034-1 is amended 
by revising so much thereof that pre­
cedes paragraph (a) (2) and by revis­
ing paragraphs (c) and (d). These 
amended provisions read as follows:
§1 .6034—1 In form ation  r e t u r n s  re­

quired o f  trusts described in  section  
4 9 4 7 (a )  or  c la im ing charitable or 
other d ed u ction s under section  
6 4 2 ( c ) .

(a) In general. Every trust (other 
than a trust described in paragraph (b) 
of this section) claiming a charitable or 
other deduction under section 642(c) 
for the taxable year shall file, with 
respect to such taxable year, a return 
of information on Form 1041-A. In addi­
tion, for taxable years beginning after 
December 31, 1969, every trust (other 
than a trust described in paragraph (b) 
of this section) described in section 4947 
(a) (including trusts described in sec­
tion 664) shall file such return for each 
taxable year, unless (with respect to a 
trust described in section 4947(a)(2)) 
all transfers in trust occurred before 
May 27, 1969. The return shall set forth 
the name, and address of the trust and 
the following information concerning 
the trust in such detail as is prescribed 
by the form or in the instructions issued 
with respect to such form:

(1) The amount of the charitable or 
other deduction taken under section 
642(c) for the taxable year (and, for 
taxable years beginning prior to Janu­
ary 1, 1970, showing separately for each 
class of activity for which disbursements 
were made (or amounts were perma­
nently set aside) the amounts which, 
during such year, were paid out (or 
which were permanently set aside) for 
charitable or other purposes under sec­
tion 642(c));

♦ * * * *
(c) Time and place for filing return. 

The return on Form 1041-A shall be filed 
on or before the 15th day of the 4th 
month following the close of the tax­
able year of the trust, with the internal 
revenue officer designated by the in­
structions applicable to such form. For 
extensions of time for filing returns 
under this section, see § 1.6081-1.

(d) Other provisions. For publicity of 
information on Form 1041-A, see section 
6104 and the regulations thereunder in 
Part 301 of this chapter. For provisions 
relating to penalties for failure to file a 
return required by this section, see sec­
tion 6652(d). For the criminal penalties 
for a willful failure to file a return and 
filing a false or fraudulent return, see 
sections 7203,7206, and 7207.

P ar. 3. Section 1.6043 is amended by 
revising so much thereof that precedes

paragraph (1) of section 6043, by adding 
new subsections (b) and (c) to section 
6043, and by adding an historical note. 
These amended and added provisions 
read as follows;
§ 1 .6 0 4 3  Statutory provisions; returns 

regarding liq u idation , d issolution , 
term ination, or contraction.

S e c . 6043. R eturns regarding liqu ida tion , 
dissolution, term ina tion , or contraction—
(a) Corporations. Every corporation  shall—

* * * * *
(b) E xem pt organisations. Every organi­

zation  w hich for any of its  las t 5 taxable 
years preceding its  liqu ida tion , dissolution, 
term ination , or sub stan tia l con traction  was 
exem pt from  tax a tio n  un d er section 501(a) 
shall file such re tu rn  and o ther in fo rm ation  
w ith  respect to  such liqu idation , dissolution, 
te rm in atio n , or su b s tan tia l co n traction  as 
th e  Secretary or his delegate sha ll by form s 
o r regu lations prescribe: except th a t—

(1) No re tu rn  shall be requ ired  u nder th is  
subsection  from  churches, th e ir  in teg rated  
auxiliaries, conventions of associations of 
churches, or any organization  w hich is no t 
a  p rivate  fo u n dation  (as defined in  section 
509(a)) and  th e  gross receipts of w hich in  
each taxable year are norm ally n o t m ore 
th a n  $5,000, and

(2) T he Secretary or h is delegate m ay re ­
lieve any organization  from  such  filing where 
he  determ ines th a t  such filing is n o t neces­
sary to  th e  efficient ad m in istra tio n  of th é  
in te rn a l revenue laws or, w ith  respect to  an 
organization  described in  section 401 ( a ) , 
where th e  employer who established such 
organization  files such a  re tu rn .

(c) Cross reference. For provisions re la t­
ing to  penalties for fa ilu re  to  file a re tu rn  
requ ired  by subsection  ( b ) , see section 
6652(d).
[Sec. 6043 as am ended by sec. 101 (j) (35), 
Tax Reform  Act 1969 (83 S ta t. 529) ]

P ar. 4. There is inserted im m ediately  
after § 1.6043-2 the follow ing new  
section :
§ 1 .6 0 4 3 —3 Return regarding liqu ida­

tion, d issolution , term ination , or sub­
stantial contraction o f  organizations 
exem p t from  taxation  under section  
5 0 1 ( a ) .

(a) In general. Except as provided 
in paragraph (b) of this section, for 
taxable years beginning after December 
31, 1969, every organization which for 
any of its last 5 taxable years preceding 
its liquidation, dissolution, termination, 
or substantial contraction was exempt 
from taxation under section 501(a) shall 
file, with respect to such liquidation, dis­
solution, termination, or substantial con­
traction, a return of information on 
Fdrm 966-E. The return shall set forth 
the name and address of the organization 
and such information concerning the 
organization as is prescribed by the form 
or in the instructions issued with respect 
to such form.

(b) Exceptions. The following organi­
zations are not required to file the return 
described in paragraph (a) of this 
section:

(1) Churches, their integrated auxil­
iaries, or conventions or associations of 
churches;

(2) Any organization which is not a 
private foundation (as defined in sec­
tion 509(a)) and the gross receipts of

which in each taxable year are normally 
not more than $5,000;

(3) Any organization which has ter­
minated its private foundation status un­
der section 507(b) (1) (B) ; and

(4) Any organization described in 
section 401(a) if the employer who es­
tablished such organization files such a 
return.
The Commissioner may relieve any orga­
nization or class of organizations from 
filing the return required by section 
6043(b) of this section, where he de­
termines that such returns are not 
necessary for the efficient administration 
of the internal revenue laws.

(c) When to file—(1) Corporations 
and associations.. The return required by 
this paragraph shall be filed on or before 
the later of :

(1) The 30th day after publication of 
final regulations under this section in 
the F ederal R egister; or

(ii) The 30th day after the adoption 
of a resolution or plan for the dissolution 
or liquidation in whole or in part of the 
corporation or association, or the 30th 
day after the occurrence of any sub­
stantial contraction of the corporation 
or association.
If there is an amendment or supplement 
to such resolution or plan, a Form 966-E 
based on the' resolution or plan as 
amended or supplemented shall be filed 
on or before the later of the 30th day 
after publication of final regulations 
under* this section in the F ederal 
R egister, or the 30th day after the 
adoption of such amendment or supple­
ment. If a prior return with respect to 
such resolution or plan has been filed, a 
return with respect to an amendment 
or supplement of such resolution or plan 
shall be sufficient if it provides the tax­
payer’s identification number, and the 

. date on which such prior return was 
filed, and contains a certified copy of 
such amendment or supplement and all 
other information required by Form 
966-E which was not given on such prioi 
return.

(2) Trusts. With respect to a trust, the 
return required by this section shall be 
filed on or before the later of the 30th 
day after the publication of final regula­
tions under this section in the F ederal 
R egister, or the 30th day after the ter­
mination or any substantial contraction 
of the trust.

(d) Where to file. The returns re­
quired by this section shall be filed with 
the internal revenue officer designated 
by the instructions applicable to such 
form.

(e) Penalties. For provisions relating 
to the penalty provided for failure to 
furnish any return required by this sec­
tion, see section 6652(d) and the 
regulations thereunder.

(f) Definitions.. (1) (i) The term “sub­
stantial contraction”, as used in this 
section, shall include any partial liquida­
tion or any other significant disposition 
of assets, other than transfers for full 
and adequate consideration or distribu­
tions out of current income, For purposes
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of this subparagraph, the term “signifi­
cant disposition of assets” shall not in­
clude any disposition for a taxable year 
where the aggregate of—

(a) The dispositions for the taxable 
year and

(b) Where any disposition for the 
taxable year is part of a series of related 
dispositions made during prior taxable 
years, the total of the related disposi­
tions made during such prior taxable 
years,
is less than 25 percent of the fair market 
value of the net assets of the organiza­
tion at the beginning of the taxable year 
(in the case of (a) of this subdivision) 
Or at the beginning of the first taxable, 
year in which any of the series of related 
dispositions was made (in the case of (b) 
of this subdivision) . A “significant dis­
position of assets” may result from the 
transfer of assets to a single organiza­
tion or to several organizations, and it 
may occur in a single taxable year (as 
in (a) of this subdivision) or over the 
course of two or more taxable years (as 
in (b) of this subdivision). The deter-/ 
mination whether a significant disposi­
tion has occurred through a series of 
related dispositions (within the meaning 
of (b) of this subdivision) will be deter­
mined from all the facts and circum­
stances of the particular case. Ordinarily, 
a distribution described in section 170 
(b) (1) (E) (ii) shall not be taken into 
account as a significant disposition of 
assets within the meaning of this 
subparagraph.

(ii) The provisions of this subpara­
graph may be illustrated by the follow­
ing examples:

Exam ple (1).  M, an  organization  described 
in  section 501 (c) (4), is on  th e  calendar year 
basis. I t  has n e t assets w orth  $100,000 as of 
Jan u a ry  1, 1971. In  1971, in  add ition  to  d is­
tr ib u tio n s  b u t of cu rre n t income, M tran sfers 
$10,000 to  N, $10,000 to  O, an d  $10,000 to  P. 
Such  d ispositions to  N, O, a n d  P are  n o t dis­
tr ib u tio n s  described in  section  170(b) (1) (E) 
( i i ) . N, O, and  P  are a ll  organizations de­
scribed in  section 501 (c) (4). Under subdivi­
sion  (1) (a) o f tihis subparagraph , M has m ade 
a significant disposition of its  assets in  1971 
since M has disposed of m ore th a n  25 percent 
o f i t  n e t assets (w ith respect to  th e  fa ir m ar­
k e t value of such  assets as of Jan u a ry  1, 
1971). T hus, M is sub ject to  th e  provisions 
of section  6043(b) and  th is  section for th e  
year 1971.

Exam ple  (2). U, a tax-exem pt p rivate  
fou n d a tio n  on  th e  calendar year basis, has 
n e t  assets w orth  $100,000 as of Jan u a ry  1, 
1971. As p a r t  o f a  series of re la ted  disposi­
tio n s in  1971 an d  1972, U transfers  in  1971, 
in  ad d ition  to  d is trib u tio n s o u t of cu rre n t 
incom e, $10,000 to  p rivate  fo u n dation  X  and  
$10,000 to  p rivate  fo u n dation  Y, and  in  1972, 
in  ad d ition  to  d istrib u tio n s o u t of c u rren t 
income, U transfers $10,000 to  p rivate  fo u n ­
d a tio n  Z. Such dispositions to  X, Y, and  Z 
are n o t d is trib u tio n s described in  section 170 
(b )(1 ) (E) (ii) . U nder subdivision (i) of th is  
subparagraph , U is trea ted  as having m ade a  
series of re la ted  dispositions in  1971 an d  1972. 
T he aggregate of th e  1972 disposition  (under 
subdivision (i) (a) of th is  subparagraph) and  
th e  series of re la ted  d ispositions (under sub ­
division (i) (b) of th is  subparagraph) / is 
$30,000, w hich is m ore th a n  25 percen t of th e  
fa ir  m arket value of U’s n e t assets as of th e  
beginning o f 1971 ($100,000), th e  first year
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in  w hich any  such- disposition was made. 
Thus, U h as m ade a significant d isposition of 
i ts  assets an d  is su b ject to  th e  provisions of 
section 6043(b) and  th is  section for th e  year 
1972.

(2) For the definition of the term 
“normally” as used in paragraph (b) (2) 
of this section, see § 1.6033-2(g) (3).

(3) For examples of the term “inte­
grated auxiliaries” as used in paragraph 
(b) (1) of this section, see § 1.6033-2(g) 
(1)XD (a).

R egulations  o n  P rocedure and
A d m in istra tio n  (26 CFR P art 301)
Par. 5. Section 301.6034 is amended 

by revising so much thereof that precedes 
subsection (a) (2) of section 6034, by add­
ing a new subsection (c) to section 6034, 
and by adding an historical note at the 
end thereof. These amended and added 
provisions read as follows:
§ 3 0 1 .6 0 3 4  Statutory provisions ; returns 

by trusts described in  section  4 9 4 7  (a )  
or c la im ing  charitable deductions 
under section  6 4 2  ( c ) .

Sec. 6034. R eturns "by tru sts  described in  
section  4947(a) or claim ing charitable de­
ductions under section 642(c)— (a) General 
rule. Every tru ^ t described in  section  4947(a) 
or claim ing a  charitab le, etc., deduction  
u n d er section  642(c) for th e  taxable year 
sha ll fu rn ish  such  in fo rm ation  w ith  respect 
to  su ch  taxable year as th e  Secretary or h is 
delegate m ay by form s o r regu lations p re ­
scribe, includ ing—

(1) T he am o u n t of th e  charitab le, etc., 
deduction  tak en  u n d er section 642 (c) w ith in  
such  year,

*  *  *  *  *

(c) Cross reference. For provisions re la t­
ing  to  penalties for fa ilu re  to  file a  re tu rn  
requ ired  by th is  section, see section 6652(d).
[Sec. 6034 as am ended by sec. 101 (j) (32), 
(33), (34), Tax R eform  Act 1969 (83 S ta t. 
529) ]

P ar. 6. Section 301.6034-1 is amended 
to read as follows:
§ 30 1 .6 0 3 4 —1 R eturns by trusts de­

scribed in  section  4 9 4 7 ( a )  or cla im ­
in g  charitable or o ther deductions 
under section  6 4 2  ( c ) .

For provisions relating to the require­
ment of returns by trusts described in 
section 4947(a) or claiming charitable or 
other deductions under section 642(c), 
see § 1.6034-1 of this chapter (Income 
Tax Regulations).

P ar. 7. Section 301.6043 is amended 
by revising so much thereof that pre­
cedes paragraph (1) of section 6043, by 
adding new subsections (b) and (c) to 
section 6043, and by adding an historical 
note. These amended and added provi­
sions read as follows:
§ 3 0 1 .6 0 4 3  Statutory provision; returns 

regarding liquidation* dissolution , 
term ination, or contraction.

Sec. 6043. R eturns regarding liquidation, 
dissolution, term ination , or contraction— (a) 
Corporations. Every corporation  shall—

* * * * *
(b) E xem pt organisations. Every organiza­

tio n  w hich for any of its  last 5 taxable years 
preceding its  liqu idation , dissolu tion , te r ­
m ination , or su b s tan tia l con traction  was 
exem pt from  tax a tio n  under section  501(a)

shall file such re tu rn  and  o ther information 
w ith  respect to  such  liqu idation , dissolution, 
te rm ination , or su b s tan tia l con traction  as 
th e  Secretary or h is delegate shall by forms 
or regu lations prescribe; except th a t—

( 1 ) No re tu rn  shall be required  under this 
subsection from  churches, th e ir  integrated 
auxiliaries, conventions or associations of 
churches, or any organization w hich is not 
a p rivate  fo u n dation  (as defined in  section 
509(a)) and  th e  gross receipts of which in 
each taxable year are norm ally n o t more 
th a n  $5,000, and

(2) The Secretary or h is delegate may re­
lieve any organization  from  such filing where 
he  determ ines th a t  such  filing is n o t neces­
sary to  th e  efficient ad m in istra tion  of the 
in te rn a l revenue laws or, w ith  respect to  an 
organization  described in  section 401(a), 
where th e  employer who established such 
organization  files such a re tu rn .

(c) Cross reference. For provisions relat­
ing  to  penalties for fa ilu re  to  file a return 
requ ired  by subsection ( b ) , see section 
6652(d).
[Sec. 6043 as am ended by sec. 101 (j) (35), 
Tax Reform  Act 1969 (83 S ta t. 529) ]

P ar. 8. Section 301.6043-1 is amended 
to read as follows:
§ 3 0 1 .6 0 4 3 —1 R eturns regarding liqui­

dation, d issolution , term ination, or 
contraction.

For provisions relating to the require­
ment of returns of information regard­
ing liquidations, dissolutions, termina­
tions, or contractions, see §§ 1.6043-1, 
1.6043-2, and 1.6043-3 of this chapter 
(Income Tax Regulations).

[FR Doc.71-5133 Filed 4-12-71;8:50 am]

[ 26 CFR Part 53 ] 
FOREIGN PRIVATE FOUNDATIONS
Notice of Proposed Rule Making
Notice is hereby given that the regula­

tions set forth in tentative form below 
are proposed to be prescribed by the 
Commissioner of Internal Revenue, with 
the approval of the Secretary of the 
Treasury or his delegate. Prior to the 
final adoption of such regulations, con­
sideration will be given to any* comments 
or suggestions pertaining thereto which 
are submitted in writing, preferably in 
quintuplicate, to the Commissioner of In­
ternal Revenue, Attention: CC:LR:T, 
Washington, D.C. 20224, within the pe­
riod of 30 days from the date of publi­
cation of this notice in the F ederal 
R eg ister . Any written comments or sug­
gestions not specifically designated as 
confidential in accordance with 26 CFR 
601.601(b) may be inspected by any per­
son upon written request. Any person 
submitting written comments or sugges­
tions who desires an opportunity to com­
ment orally at a public hearing on these 
proposed regulations should submit his 
request, in writing, to the Commissioner 
within tfae 30-day period. In such case, 
a public hearing will be held, and notice 
of the time, place, afid date will be pub­
lished in a subsequent issue of the Fed­
eral R eg ister . The proposed regulations 
are to be issued under the authority 
contained in section 7805 of the Internal
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Revenue Code of 1954 (68A Stat. 917; 26 
U.S.C. 7805).

[seal] R andolph  W. T h r o w er , 
Commissioner of Internal Revenue.

The following regulations are pre­
scribed under section 4948 of the In­
ternal Revenue Code of 1954, as enacted 
by section 101(b) of the Tax Reform Act 
of 1969 (83 Stat. 498), relating to tax on 
investment income of and denial of ex­
emption to certain foreign organizations. 
Except where otherwise specifically pro­
vided, these regulations are applicable to 
taxable years beginning after Decem­
ber 31, 1969.
Subparf I— Tax on Investment Income 

of and Denial of Exemption to Cer­
tain Foreign Organizations

§ 53.4948 Statutory prov ision s; tax on  
investm ent incom e and denial o f  
exem p tion .

Sec. 4948. A pplication o f taxes and denial 
of exem ption w ith  respect to  certain foreign  
organizations— (a) Tax on incom e o f certain  
foreign organizations. In  lieu  of th e  tax  im ­
posed by section 4940, th ere  is hereby 
imposed fo r each taxable year on th e  gross 
investm ent incom e (w ith in  th e  m eaning of 
section 4940(c)(2 )) derived from  sources 
within th e  U nited  S ta tes (w ith in  th e  m ean­
ing of section 861) by every foreign organi­
zation w hich is a p rivate  fo u n dation  for th e  
taxable year a tax  equal to  4 percent of such 
income.

(b) Certain sections inapplicable. Section 
507 (rela ting  to  te rm in atio n  of p rivate fo u n ­
dation s ta tu s ) , section 508 (rela ting  to  spe­
cial ru les w ith  respect to  section 501(c)(3) 
organizations), and  th is  ch ap ter (o ther th a n  
this section) shall n o t apply to  any foreign 
organization w hich has received su b stan ­
tially all of its  support (o ther th a n  gross 
investm ent incom e) from  sources outside th e  
United S tates.

(c) Denial o f exem ption  to  foreign organi­
zations engaged in  prohibited transactions— 
(1) General rule. A foreign organization de­
scribed in  subsection (b) shall n o t be exem pt 
from tax a tio n  u n d e r section 501 (a) if  i t  has 
engaged Jn a  p roh ib ited  tran sac tio n  a fte r 
December 31, 1969.

(2) P rohibited transactions. For purposes 
of th is  subsection, th e  te rm  “p roh ib ited  
transactions” m eans any act or fa ilu re  to  act 
(other th a n  w ith  respect to  section 4942(e)) 
which would su b jec t a foreign organization 
described in  subsection ( b ) , or a disqualified 
person (as defined in  section 4946) w ith  re ­
spect thereto , to  liab ility  for a  penalty  un d er 
section 6684 or a  tax  un d er section  507 if 
such foreign organization  were a  dom estic 
organization.

(3) Taxable years affected.
(A) Except as provided in  subparagraph 

(B), a foreign organization  described in  su b ­
section (b) shall be denied exem ption from  
taxation un d er section 501(a) by reason of 
paragraph (1) fo r a l l ‘taxable years begin­
ning w ith  th e  taxable year during  w hich i t  
is notified by th e  Secretary or h is delegate 
th at i t  h as  engaged in  a p roh ib ited  tra n s ­
action. T he Secretary or his delegate shall 
publish  such n o tic e .in  th e  Federal Register 
on th e  day on w hich he  so notifies such for­
eign organization.

(B) U nder regu lations prescribed by th e  
Secretary or h is  delegate, any foreign organi­
zation  described in  subsection (b) w hich is 
denied exem ption from  tax a tio n  u n d e r sec­
tion  501(a) by reason of paragraph (1) may, 
w ith respect to  th e  second taxable year fol­
lowing th e  taxab le  year in  w hich  no tice  is
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given u n d e r subparagraph  (A) (or any  ta x ­
able year th e re a f te r ) , file claim  fo r exemp­
tio n  from  taxa tion  u n d e r section 501(a). If  
th e  Secretary or h is  delegate is satisfied th a t  
such organization  will n o t knowingly again 
engage in  a  p roh ib ited  transac tion , such o r­
ganization  shall no t, w ith  respect to  taxable 
years beginning w ith  th e  taxable year w ith  
respect to  w hich such  claim  is filed, be de­

f i e d  exem ption from  taxa tion  u nder section 
501(a) by reason of any  proh ib ited  tra n s ­
action  w hich was engaged in  before th e  date 
on w hich such notice was given u nder sub - 
paragraph  (A ).

(4) Disallowance o f certain charitable de­
ductions. No g ift or bequest shall be allowed 
as a  deduction  un d er section 170, 545(b) (2), 
556(b) (2 ), 642(c), 2055, 2106(a) (2), or 2522, 
if  made—

(A) to  a foreign organization described in  
subsection  (b) a fte r th e  date  on w hich th e  
Secretary or h is delegate publishes notice u n ­
der paragraph  (3) (A) th a t  he  has notified 
such organization  th a t  i t  has engaged in  a 
p roh ib ited  tran sac tio n , and

(B) in  a  taxable year of such organiza­
tio n  for w hich i t  is n o t exem pt from  tax a­
tio n  u n d e r section 501(a) by reason of p a ra ­
graph (1).
[Sec. 4948 as added by sec. 101(b), Tax Re­
form  Act 1969 (83 S ta t. 518) ]
§ 5 3 .4 9 4 8 —1 A pplication  o f  taxes and  

denial o f  ex em p tion  with respect to  
certain fo re ig n  organizations.

(a) Tax on income of certain foreign 
organizations. (1) In lieu, of the tax im­
posed by section 4940 and the regula­
tions thereunder, there is hereby imposed 
for each taxable year beginning after 
December 31, 1969, on the gross invest­
ment income (within the meaning of 
section 4940(c) (2) and the regulations 
thereunder) derived from sources within 
the United States (within the meaning 
of section 861 and the regulations there­
under) by every foreign organization 
which is a private foundation (within 
the meaning of section 509 and the regu­
lations thereunder) for the taxable year 
a tax equal to 4 percent of spch income, 
except as provided in subparagraph (3) 
of this paragraph. The tax (if any) will 
be reported on Form 990, “Return of 
Organization Exempt From Income 
Tax”, and will be paid annually at the 
time prescribed for filing such annual 
return (determined without regard to 
any extension of time for filing). For 
purposes of this section, the term “for­
eign organization” means any organiza­
tion which is not described in section 
170(c)(2 )(A).

(2) With respect to the deduction and 
withholding of tax imposed by section 
4948(a), see section 1443(b) and the 
regulations thereunder.

(3) Whenever there exists a tax treaty 
between the United States and a foreign 
country, and a_foreign private foundation 
subject to section 4948(a) is a resident 
of such country or is otherwise entitled 
to the benefits ■ of such treaty, if the 
treaty provides that any item or items of 
gross investment income (within the 
meaning of section 4940(c)(2)) shall 
be exempt from income tax, such item 
or items shall not be taken into account 
by such foundation in computing the tax 
to be imposed under section 4948(a) for 
any taxable year for which the treaty 
is effective.

7015
(b) Certain sections inapplicable. Sec­

tion 507 (relating to termination of pri­
vate foundation status), section 508 
(relating to special rules with respect to 
section 501(c)(3) organizations), and 
chapter 42 (other than section 4948) of 
the Code shall not apply to any foreign 
organization which from the date oi its 
creation has received at least 85 percent 
of its support (as defined in section 509
(d), other than section 509(d) (4)) from 
sources outside the United States. For 
purposes of this paragraph, gifts, grants, 
contributions, or membership fees di­
rectly or indirectly from a U.S. person 
(as defined in section 7701(a) (30)) are 
from sources within the United States.

(c) Denial of exemption to foreign 
organizations engaged in prohibited 
transactions—-(1) In general. A foreign 
private foundation described in section 
4948(b) and paragraph (b) of this sec­
tion shall not be exempt from taxation 
under section 501(a) if it has engaged 
in a prohibited transaction (within the 
meaning of subparagraph (2) of this 
paragraph) after December 31, 1969.

(2) Prohibited transactions, (i) For 
purposes of this section, the term “pro­
hibited transaction” means any act or 
failure to act (other than with respect to 
section 4942(e), relating to minimum 
investment return) which would subject 
a foreign private foundation described in 
paragraph (b) of this section, or a dis­
qualified person (as defined in section 
4946) with respect thereto, to liability for 
a penalty under section 6684 (relating to 
assessable penalties with respect to lia­
bility for tax under chapter 42) or a tax 
under section 507 (relating to termina­
tion of private foundation status) if such 
foreign private foundation were a domes­
tic private foundation.

(ii) For purposes of subdivision (i) of 
this subparagraph—

(a) Approval by an appropriate for­
eign government of grants by the foreign 
private foundation to individuals is suf­
ficient to satisfy the requirements of sec­
tion 4945(g) and the regulations 
thereunder.

(b) In determining whether a grantee 
of the foreign organization is a private 
foundation which is not an operating 
foundation for purposes of section 4942
(g) (1) (A) (ii) or is an organization 
which is not described in section 509(a) 
(1), (2), or (3) for purposes of section 
4945 (d) (4) and (h ), a determination 
made by such foreign organization will 
be accepted if such determination is 
made in good faith after a reasonable 
effort to identify the status of its grantee.

(iii) For purposes of subdivision (i) 
of this subparagraph, in order for an act 
or failure to act (without regard to sec­
tion 4942(e)) to be treated as a prohib­
ited transaction under section 4948(c) (2) 
by reason of the application of section 
6684(1), there must have been a prior 
act or failure to act (without regard to 
section 4942(e)), which—

(a) Would have resulted in liability 
for tax under chapter 42 (other than 
section 4940 or 4948(a)) if the foreign 
private foundation had been a domestic 
private foundation, and
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(b) Had been the subject of a warning 
from the Commissioner that a second act 
or failure to act (without regard to sec­
tion 4942(e)) would result in a prohibited 
transaction.
The second act or failure to act (with 
respect to which a warning described in 
subparagraph (3) (i) of this paragraph 
is given) need not be related to the prior 
act or failure to act with respect to which 
a warning from the Commissioner was 
given under (b) of this subdivision.

(3) Taxable years affected, (i) .Except 
as provided in subdivision (ii) of this 
subparagraph, a foreign private founda­
tion described in paragraph (b) of this 
section shall be denied exemption from 
taxation under section 501(a) by reason 
of subparagraph (1) of this paragraph 
for all taxable years beginning with the 
taxable year during which it is notified 
by the Commissioner that it has engaged 
in a prohibited transaction. The Com­
missioner shall publish such notice in 
the F ederal R eg ister  on the day on 
which he so notifies such foreign private 
foundation. In the case of an act or fail­
ure to act (without regard to section 
4942(e)) which would result in a pen­
alty under section 6684(1) if.the foreign 
private foundation were a domestic pri­
vate foundation, before giving notice 
under this subdivision the Commissioner 
shall warn such foreign private founda­
tion that such act or failure to act may 
be treated as a prohibited transaction. 
However, such act or failure to act will 
not be treated as a prohibited transac­
tion if it is corrected (within tlie mean­
ing of chapter 42 and the regulations 
thereunder) within 90 days after the 
making of such warning.

(ii) (a) Any foreign private founda­
tion described in paragraph (b) of this, 
section which is denied exemption from 
taxation under section 501(a) by reason 
of subparagraph (1) of this paragraph 
may, with respect to the second taxable 
year following the taxable year in which 
notice is given under subdivision (i) of 
this subparagraph (or any taxable year 
subsequent to such second taxable year), 
file a request for exemption from taxa­
tion under section 501(a) on Form 1023. 
In addition to the information generally 
required of an organization requesting 
exemption as an organization described 
in section 501(a), a request under this 
subdivision must contain or have at­
tached to it a written declaration, made 
under the penalties of perjury, by a prin­
cipal officer of such organization author­
ized to make such declaration, that the 
organization will not knowingly again 
engage in a prohibited transaction.

(b) If the Commissioner is satisfied 
that such organization will not know­
ingly again engage in a prohibited trans­
action and that the organization has 
satisfied all other requirements under 
section 501, the organization will be so 
notified in writing. In such case the orga­
nization shall not, with respect to taxable 
years beginning with the taxable year 
with respect to which a request under this 
subdivision is filed, be denied exemption 
from taxation under section 501(a) by
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reason of any prohibited transaction 
which was engaged in before the date 
on which notice was given under sub­
division (i) of this subparagraph. Sec­
tion 4948(c) provides that an organi­
zation denied exemption under such sec­
tion will hot be exempt from taxation 
under section 501(a) for the taxable 
year in which notice of loss of exemp­
tion is given and at least one imme­
diately subsequent taxable year.

(d) Disallowance of certain charitable 
deductions. No gift, bequest, legacy, de­
vise, or transfer shall be allowed as a 
deduction under section 170, 545 (b )(2), 
556(b)(2), 642(c), 2055, 2106(a)(2),
or 2522, if made:

(1) To a foreign private foundation 
described in paragraph (b) of this sec­
tion after the date on which the Com­
missioner publishes notice under para­
graph (c) (3) (i) of this section that he 
has notified such organization that it has 
engaged in a prohibited transaction, and

(2) In a taxable year of such organi­
zation for which it is not exempt from 
taxation under section 501(a) by reason 
of paragraph (c) (1) of this section.
For purposes of this paragraph, a be­
quest, legacy, devise, or transfer under 
section 2055 or 2106(a)(2) shall be 
treated as made on the date of death 
of the decedent. For example, assume 
that an individual gives money to a for­
eign private foundation described in 
section 4948(b) in January 1970, Jan­
uary 1971, and January 1972. The orga­
nization has a taxable year from June 1 
through May 31. In February 1970, notice 
is duly published that the foreign orga­
nization has engaged in a prohibited 
transaction. In December 1970, the orga­
nization duly submits a request for ex­
emption under paragraph (c) (3) (ii) (a) 
of this section which is granted for the 
taxable year ending May 31, 1972. The 
January 1970 gift is allowable as a de­
duction under section 2522 since it was 
made before the notice (February 1970). 
The January 1971 gift is not allowable as 
a deduction because the taxable year end­
ing May 31, 1971, is a nonexempt year 
(the first taxable year subsequent to the 
taxable year of the notice) for the for­
eign organization. The January 1972 
gift is allowable as a deduction under 
section 2522 because the taxable year 
ending May 31, 1972, is an exempt year 
for the organization.

[PR Doc.71-5132 Piled 4-12-71;8:50 am ]

/

DEPARTMENT OF THE INTERIOR
Bureau of Mines 

[30  CFR Part 75 3 
NEW UNDERGROUND COAL MINES 

Notification of Opening
Notice is hereby given that in accord­

ance with the provisions of section 101(a) 
of the Federal Coal Mine Health and 
Safety Act of 1969 (Public Law 91-173), 
it is proposed that Part 75, Subchapter 
O of Chapter I, Title 30, Code of Federal 
Regulations, be amended by adding a

new § 75.1721, as set forth below, which 
provides that no development work or 
production shall be performed in any 
new underground coal mine proposed to 
be opened on or after June 30,1971, until: 
(1) The operator of such mine has noti­
fied the Coal Mine Health and Safety 
District Manager for the district in 
which the proposed mine is located that 
the mine will be opened; (2) the opera­
tor has submitted to the Coal Mine 
Health and Safety District Manager cer­
tain information and proposed plans 
required to be submitted under the pro­
visions of this Part 75; and (3) all pro­
posed plans submitted by the operator 
have been approved by the Coal Mine 
Health and Safety District Manager.

Interested persons may submit writ­
ten comments, suggestions, or objections 
to the Director, Bureau of Mines, Wash­
ington, D.C. 20240, no later than 30 days 
following publication of this notice in the 
F ederal R eg ister .

R ogers C. B. M orton , 
Secretary of the Interior.

A pr il  6, 1971.
Part 75, Subchapter O of Chapter I, 

Title 30, Code of Federal Regula­
tions, would be amended by adding the 
following:
§ 7 5 .1 7 2 1  O pening o f  new  underground  

coal m ines, notification  by the oper­
ator ; requirem ents.

(a) On and after June 30, 1971, each 
operator of a new proposed underground 
coal mine shall, prior to the development 
of any slope, shaft or drift, notify the 
Coal Mine Health and Safety District 
Manager for the district in which the 
mine is located of the approximate date 
upon which the new mine will be opened, 
and no work shall be performed in such 
mine until all plans submitted in accord­
ance with paragraph (b) of this section 
have been approved by the Coal Mine 
Health and Safety District Manager.

(b) The notification required to be 
submitted in accordance with paragraph 
(a) of this section shall be in writing and 
shall be accompanied by the following 
information and proposed plans :

(1) The name and location of the pro­
posed mine;

(2) The name and address of the 
mine operator;

( 3 ) The name and address of the prin­
cipal official designated by the operator 
as the person who is in charge of health 
and safety at the mine;

(4) The identification and the height 
of the coal bed to be developed;

(5) The system of mining to be 
employed;

(6) A proposed roof control plan con­
taining the information specified in 
§ 75.200-5;

(7) A proposed ventilation plan and 
methane and dust control plan contain­
ing the information specified in 
§ 75.316-1;

(8) A proposed plan for training and 
retraining, containing the information 
specified in § 75.160-1;
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(9) A proposed plan for sealing aban­
doned areas containing the information 
specified in § 75.330-1;

(10) A proposed program for search­
ing miners for smoking materials con­
taining the information specified in 
§ 75.1702; and,

(11) A proposed plan for emergency 
medical assistance and emergency com­
munication containing the information 
specified in §§ 75.1713-1 and 75.1713-2. 
[PR Doc.71-5104 Piled 4-12-71;8:48 am ]

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE

Office of Education 
[ 45 CFR Part 151 1 

EXPERIMENTAL SCHOOLS
Federal Financial Assistance; Closing 

Date for Receipt of Applications
Pursuant to the authority contained 

in section 2 of the Cooperative Research 
Act (68 Stat. 533, as amended, 21 U.S.C. 
331a), notice is hereby given that the 
Commissioner of Education, with the ap­
proval of the Secretary of Health, Edu­
cation, and Welfare, proposes to amend 
Part 151 of Title 45 of the Code of Fed­
eral Regulations by adding a new Sub­
part E, as set forth below.

The proposed new Subpart E would 
provide the regulations applicable to the 
provision of Federal financial assistance 
under the Experimental Schools Pro­
gram.

Information regarding the initial phase 
of the program has previously been pub­
lished in the F ederal R eg ister  on Janu­
ary 1, 1971, at 36 F.R. 27.

During the last 10 years, many inno­
vations have been adopted in the Na­
tion’s schools. Derived from knowledge 
gained from research and practical ex­
perience, these innovations include ma­
jor curriculum reforms, use of modern 
communications technology, differenti­
ated staffing patterns, and new modes of 
scheduling students’ time. Because basic 
research has concentrated on discrete 
components of the educational program, 
and because funding has not been avail­
able for massive, comprehensive reform, 
those people interested in educational 
change have found it difficult to organize 
and implement effective, articulated pro­
grams.

The Experimental Schools program is 
an opportunity- for long-term testing, 
documentation, and evaluation of a lim­
ited number of comprehensive educa­
tional projects which would provide sig­
nificant new approaches and alternatives 
to current school structures, programs, 
practices, and performances. Interested 
parties are to submit creative designs for 
educational projects which redefine, re­
shape, and reform current school pro­
grams. These comprehensive designs 
should represent significant alternatives 
in terms of the learning experiences of­
fered to students, the manner in which 
those experiences are structured and or­
ganized, and the relationship between

PROPOSED RULE MAKING
the educational programs and the 
community.

The initiation of the current phase of 
the Experimental Schools Program is a 
matter of high national importance. To 
facilitate such initiation, it is essential 
that the planning process (which must 
precede the development and operational 
stage of the program) be commenced 
during the current fiscal year. According­
ly, prospective applicants for such awards 
are advised that, pursuant to 45 CFR 
151.4, the Commissioner will establish a 
closing date for receipt of such applica­
tions and that, in order to be assured 
of consideration, letters of interest 
should be received by the Commissioner 
no later than 40 days after publication 
of this notice in the F ederal R eg ister . 
(For information regarding the required 
form and content of such letters, in­
terested persons should contact the Ex­
perimental Schools Program, U 8. Office 
of Education, Washington, D.C. 20202). 
The new subpart proposed to be added to 
Part 151 would read as follows:

Subpart E— Experimental Schools 
Program 

§ 1 5 1 .5 0  Scope.
The provisions contained in this sub­

part apply to the Experimental Schools 
program to be carried out by the Com­
missioner pursuant to the provisions of 
the Cooperative Research Act, Public 
Law 83-531. Except as otherwise pro­
vided in this subpart, the program is also 
subject to the provisions contained in 
Subparts A and B of this part.
(20 U.S.C. 331a)
§ 1 5 1 .5 2  E lig ib le  app licants; app lica­

tions.
(a) Assistance under this subpart will 

be made available only upon submission 
of an application (which may be in the 
form of a letter of interest) meeting the 
requirements of § 151.4 at such time or 
times, and in such manner, as the Com­
missioner deems necessary. One or more 
eligible parties may apply for assistance 
under a single application pursuant to a 
cooperative arrangement. In addition to 
such other information as the Commis­
sioner may require, an application under 
this subpart shall set forth the goals of 
the project, including (1) the kind and 
purpose of the learning experiences to be 
provided and (2) the educational prob­
lems to be addressed, which problems are 
pertinent to the specific needs of children 
described in § 151.53(a) (2).

(b) In the case of a project described 
in clause (1) of § 151.51, under the initial 
phase of the program (see 36 F.R. 27, 
Jan. 1, 1971), an application for Fed­
eral financial assistance for the carrying 
out of such project beyond the planning 
stage will not be considered unless the 
applicant has received a planning award 
with respect to such project.

(c) An applicant for assistance under 
this subpart must demonstrate, to the 
satisfaction of the Commissioner, that 
such applicant is capable and competent 
to design and successfully implement a 
project thereunder.
(20 U.S.C. 331a)
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§ 1 5 1 .5 3  G eographic scope o f  project.
Assistance may be available under this 

subpart for an Experimental Schools 
project which involves students and 
teachers from, and which may be carried 
out in, one or more school districts, 
counties, States, or other political 
subdivisions.
(20 U.S.C. 331a)
§ 1 5 1 .5 4  Project requirem ents.

(a) Federal financial assistance may 
not be made available for a project pur­
suant to this subpart unless the Commis­
sioner determines that—

(1) The proj ect involves a comprehen­
sive educational program for not less 
than 2,000 children nor more than (ap­
proximately) 5 ,000  children which en­
compasses education from kindergarten 
(or, where kindergarten is not supported 
with public funds in the area to be served, 
from first grade) through 12th grade:

(2) The-project will serve primarily 
children- (i) who are from low-income 
families (as determined by the Commis­
sioner) and (ii) who are not achieving 
educational success;

(3) The applicant has provided satis­
factory assurance that the project will 
involve the broad participation of the 
affected community (or communities) in 
its design, implementation, and opera­
tion;

(4) The applicant has provided satis­
factory assurance that all components 
of the project will be implemented during 
the initial year of its operation;

(5 ) The applicant has provided sat­
isfactory assurance that effective 
procedures, including provision for ap­
propriate objective measurements of ed­
ucational achievement, will be adopted 
for the continuing evaluation of the ef­
fectiveness of the project in meeting its 
stated goals;

(6) The applicant has provided satis­
factory assurance that it will furnish to 
the Commissioner such information and 
reports as he may deem necessary for the 
administration of the program;

(7) Except in the case of an applica­
tion for planning assistance, the applica­
tion—

(i) Sets forth such policies and pro­
cedures as will ensure that the project 
to be assisted has been planned and de­
veloped, and will be operated, in consul­
tation with, and with the involvement of, 
parents of the children to be served by 
such project;

(ii) Contains satisfactory assurance 
that such parents have had an oppor­
tunity to present their views with re­
spect to the application; and

(iii) Sets forth policies and procedures 
for adequate dissemination of project 
plans and evaluations to such parents 
and the public.
(20 U.S.C. 331a, 1231d)

(b) The elements of a project shall be 
compatible with, and mutually reinforc­
ing with respect to its goals. Such ele­
ments shall include—

(1) The nature and substance of the 
curriculum;

FEDERAL REGISTER, VOL. 36, NO. 71— TUESDAY, APRIL 13, 1971



7018
(2) The nature, role, and organiza­

tion of staff and necessary staff training;
(3) The use of time and space, includ­

ing possible variations in the length of 
the school day, school year, or the num­
ber of years required of participants in 
the project;

(4) An administrative and organiza­
tional structure consistent with and sup­
portive of the program; and

(5) An evaluation design and a strat­
egy for its implementation.
(20 U.S.C. 331a)
§ 1 5 1 .5 5  Priorities.

In considering applications under this 
subpart, in addition to the criteria set 
forth in § 151.7, the Commissioner shall 
consider the extent to which the project 
to be assisted reflects a comprehensive 
and creative design for the redefinition, 
reshaping, and reform of current school 
programs.
(20 TT.S.C. 331a)
§ 1 5 1 .5 6  Federal financial participation.

(a) Federal financial assistance under 
this subpart for any given period may 
not exceed the difference between (1) the 
total cost of the project and (2) the num­
ber of students in the project multiplied 
by the average per pupil expenditure (as 
determined by the Commissioner) for 
the area to be served with respect to such 
period.

(b) An applicant for assistance under 
this subpart must establish that it has, 
or will have, the resources to continue 
the project without Federal support at 
the expiration of the demonstration 
period.

Interested persons are invited to sub­
mit written comments, suggestions, or 
objections regarding the proposed reg­
ulations to the Experimental Schools 
Program, U.S. Office of Education, Wash­
ington, D.C. 20202, within 30 days after 
the date of publication of this notice in 
the F ed eral  R e g is t e r .

Dated; April 2, 1971.
S. P . M arland , J r .,

U.S. Commissioner of Education.
Approved: April 9, 1971.

J o h n  G . V e n e m a n ,
Acting Secretary.

[FR Doc.71-5197 Filed 4-12-71;8:50 am ]

Social Security Administration 
[ 20 CFR Part 405 1

[Regs. No. 5]

FEDERAL HEALTH INSURANCE FOR 
THE AGED

Accelerated Payments to Providers of 
Services

Notice is hereby given, pursuant to the 
Administrative Procedure Act (5 U.S.C.

PROPOSED RULE MAKING
552 et seq.), that the amendment to the 
regulations set forth in tentative form 
below is proposed by the Commissioner of 
Social Security, with the approval of the 
Secretary of Health, Education, and 
Welfare. The proposed amendment re­
flects current policies of the Social 
Security Administration which authorize 
intermediaries to make accelerated pay­
ments to providers of services under 
specified conditions, and provide for the 
methods of computation of such pay­
ments and recovery by the intermediary.

Prior to the final adoption of the pro­
posed amendment to the regulations, 
consideration will be given to any data, 
views, or arguments pertaining thereto 
which are submitted in writing in dupli­
cate to the Commissioner of Social 
Security, Department of Health, Educa­
tion, and Welfare Building, Fourth and 
Independence Avenue SW., Washington 
DC 20201, within a period of 30 days from 
the date of publication of this notice in 
the F ederal  R e g is t e r .

The proposed regulation is to be issued 
under the authority contained in sections 
1102,1814(b), 1861(v), and 1871, 49 Stat. 
647, *as amended, 79 Stat. 296, 79 Stat. 
322, 79 Stat. 331; 42 U.S.C. 1302, 1395 
et seq.

Dated: March 17,1971.
R o b e r t  M . B a ll , 

Commissioner of Social Security.
Approved: April 6, 1971.

E l l io t  L . R ic h a r d s o n ,
Secretary of Health, Education, 

and Welfare.
Section 405.454 is amended by redesig­

nating present paragraph (h) as para­
graph (i) and by adding a new paragraph
(h) to read as follows:
§ 4 0 5 .4 5 4  Paym ents to providers. 

* * * * *
(h) Accelerated payments to providers. 

Upon request, an accelerated payment 
may be made to a provider of services 
where the provider has experienced fi­
nancial difficulties due to a delay by the 
intermediary in making payments or, in 
exceptional situations, where the pro­
vider has experienced a temporary delay 
in preparing and submitting bills to the 
intermediary beyond its normal billing 
cycle. Any such payment must be ap­
proved first by the intermediary and then 
by the Social Security Administration. 
The amount of the payment is computed 
as a percentage of the net reimbursement 
for unbilled and/or Unpaid covered serv­
ices not otherwise paid for under the pro­
vision for current financing. Recovery of 
the accelerated payment may be made by 
recoupment as provider bills are proc­
essed and/or by direct payment.

*  *  *  *  *

[FR Doc.71-5080 Filed 4-12-71; 8:46 am ]

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of Interstate Land Sales 
Registration

E 24 CFR Part T720 1
INFORMAL’PROCEDURES AND RULES 

OF PRACTICE
Notice of Extension of Time for the 

Filing of Comments
Certain land development associations 

and title companies which may have an 
interest in the proposed amendment of 
24 CFR by addition of a new Part 1720 
(36 F.R. 985, Jan. 21, 1971) have re­
quested additional time within which to 
file written comments.

Upon consideration, the Department 
hereby gives notice that the time within 
which to file written comments or sug­
gestions in the above-described rule mak­
ing is extended to and including April 30, 
.1971.

Issued at Washington, D.C., April 8, 
1971.

G eo r g e  R o m n e y , 
Secretary of Homing 

and XJrhan Development.
[FR Doc.71-5127 Filed 4-12-71;8:50 am]

FEDERAL COMMUNICATIONS 
COMMISSION

147 CFR Part 15 1
[Docket No. 19092; FCC 71-312]

CARRIER-CURRENT RADIO SYSTEMS
AND LOW POWER COMMUNICA­
TIONS DEVICES

Notice of Inquiry and Proposed Rule 
Making

In the matter of carrier-current radio 
systems operating pursuant to § 15.7 of 
the Commission’s rules and low power 
communications devices operating pursu­
ant to Subpart E of Part 15 of the Com­
mission’s rules.

1. Notice of inquiry and proposed rule 
making in the above entitled matter is 
hereby given.

2. There presently exist under Part 15 
of the Commission’s rules provisions per­
mitting the operation of restricted radi­
ation devices on standard broadcast fre­
quencies with low strength signals, sub­
ject only to the technical operational lim­
its set forth in the applicable sections of 
Part 15 of the Commission’s rules. One 
type of device is the carrier-current sys­
tems which is operated pursuant to § 15.7 
(47 CFR 15.7> ;* these self-described “col­
lege radio stations” have been chiefly 
popularized and used on college cam­
puses, although we are informed that 
many high schools as well as other insti­
tutions operate such stations. Another

1 T h e  o p e ra tio n  o f c a r r ie r -c u r re n t  devices 
is  describ ed  m o re  fu lly  in  p a ra g ra p h  4, in fra .
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group, categorized generally as low power 
co m m u n i c a t i o n s  devices, are miniature 
transmitters operating under Subpart E 
o f Part 15, and our recent experience in­
dicates that these devices have been op­
erated mostly by hobbyists who emulate 
broadcast station formats.

3. In both of the foregoing types of 
operation, the Commission has assumed 
that the low power restrictions provided 
in Part 15 would insure that prospective 
recipients of the radiated signals would 
be confined to those in close proximity to 
the transmitting source, thus limiting the 
impact of such operations on the general 
public and conventional broadcast sta­
tions. However, the Commission has be­
come aware of various designs to expand 
the coverage of both types of operation, 
the expansion to be effected through in­
terconnection methods. One development 
involving carrier-current radio occurred 
in October 1969, when the Commission 
was approached by carrier-current radio 
systems WJC, Juniata College, and 
WFIB, University of Cincinnati, with re­
quests for authority to expand their re­
spective activities beyond the area of the 
immediate college campus. In the case of 
WJC, the system proposed to have its 
signal picked up by a local CATV sys­
tem and distributed to the general pub­
lic.2 In the case of WFIB, the system 
proposed to feed the signal of its station, 
via A.T. & T. lines, to other college radio 
systems throughout the country, thereby 
establishing a carrier-current radio net­
work.3 Another illustration of carrier- 
current system proposals is seen in an 
article in the February 28, 1970, edition 
of Billboard Magazine (p. 34) which de­
scribed the proposal of WBCR, the 
carrier-current radio system of Brooklyn 
College, to locate interconnected carrier- 
current transmitters carrying the pro­
grams of WBCR over a large area in local 
businesses, banks, etc. In the area of low 
power communication not involving car­
rier-current systems, the Commission 
was advised of the efforts of one group 
to organize a 25-station (or more) net­
work of restricted radiation devices which 
would simultaneously transmit programs 
throughout the New York City area. 
Thus, we have seen Part 15 devices of 
several types develop into integrated 
communication facilities capable of 
reaching significant numbers of listeners.

4. At this point, we believe it would be 
useful to briefly describe the history of 
carrier-current radio. A carrier-current 
radio system is one which is authorized 
to operate as a lower power radiation 
device pursuant to § 15.7 of the Commis­
sion’s rules. The station signal, a modu­
lated RF signal, typically is conducted 
along power distribution wires to build­
ings on a campus or other institution; 
and systems using this technique are re­
quired, under § 15.7, to use the minimum 
power necessary to accomplish this pur-

9 FCC 69-1138, 20 FCC 2d 447. 
» FCC 69-1137, 20 FCC 2d 287.

PROPOSED RULE MAKING
pose.4 Carrier-current systems were origi­
nally permitted to operate in this manner 
under the Commission’s 1938 Low Power 
Rules—the forerunner of Part 15. While 
the Commission recognized that these 
stations would operate in the frequency 
bands allocated for licensed broadcast 
stations, it was of the view that carrier- 
current operations meeting the specified 
minimal power and radiation limits were 
in the public interest, since such sys­
tems were intended to function as train­
ing laboratories for students interested 
in the communications arts and signal 
reception was generally limited to the 
campus or comparable area on which the 
system was located. It was felt that un­
der these restrictions, such systems would 
not cause interference to, or have any 
significant impact upon licensed broad­
cast stations or the general public.

5. Over the years, the Commission has 
several times reviewed the conditions un­
der which carrier-current systems op­
erate. In 1949, the Commission issued a 
notice of proposed rule making which 
looked toward the licensing of such sys­
tems and permitting them to operate in 
accordance with the general rules gov­
erning broadcast stations.6 The Com­
mission received many comments re­
garding the proposed rules from persons 
in favor of permitting the continuance of- 
carrier-current radio systems but who 
were apprehensive about the formalities 
of licensing procedures. Thereafter, in 
1954, the Commission issued a further 
notice of proposed rule making, abandon­
ing the licensing plan and proposing to 
allow carrier-current systems to continue 
to operate under power and radiation 
limitations similar to those imposed by

4 Because of th e  physical laws a tte n d a n t 
to  th is  techn ique, some rad ia tio n  from  th e  
conductor is inevitable and  th e  signals 
“leaked” in  th is  fash ion  allow receivers in  
close proxim ity to  th e  conductor to  p ick  up  
th e  signal w ithou t actually  being a ttach ed  to  
th e  d is trib u tio n  system.

6 In  th e  m atte r of am endm ent of P a rt 15 
of th e  Com mission’s Rules Governing Re­
stric ted  R adiation  Devices, Docket No. 9288, 
FCC 49-459, April 13, 1949, 14 F.R. 2033. In  
p a rt, th e  proposed 1949 ru le  reads as follow s:

i. Because of th e  social im pact of b road­
casting upon  th e  general public  and  th e  re ­
sponsibilities of th e  Commission in  regard to  
th e  regu lation  of broadcasting; and

ii. Because of th e  p robability  of in te rfe r­
ence being caused to  reception  in  th e  s ta n d ­
ard  broadcast services by th e  operation  of 
devices in  th is  b and  in  view of th e  num ber 
of broadcast receivers and  tran sm itte rs  now 
in  operation;

A. B roadcasting on these  frequencies will 
only be p e rm itted  in  com pliance w ith  such  
ru les an d  lim ita tio n s covering eligibility, 
licensing, technical standards and  o th er sub­
jects as m ay now be found  in  th e  Commis­
sion’s R ules Governing th e  S tandard  Broad 
cast Services, or as th ey  m ay h ereafte r be 
am ended.
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the original Low Power Rules.® Carrier- 
current systems thus continued to op­
erate according to those strictures and, in 
1964, the Commission terminated its pro­
ceeding in Docket No. 9288, noting :

The rem aining, s till unresolved area  in  
th is  proceeding deals w ith  th e  conditions 
u n d er w hich carrie r-cu rren t system s (in clu d ­
ing cam pus radio system s) should  be op­
erated. These system s are presently  regu lated  
by th e  general provisions in  § 15.7. The p rob­
lem s involved in  devising new regulations for 
such system s have n o t been resolved nor does 
a so lu tion  appear to  be im m inent. Moreover, 
th e  d a ta  perta in in g  to  carrie r-cu rren t opera­
tio n s su b m itted  in  th is  proceeding are now 
o u t of date. .  .

Having accom plished th e  bu lk  of i ts  ob­
jective in  th is  proceeding, and  since § 15.7 
appears to  be reasonably satisfactory  in  regu­
la ting  th e  operation  of ca rrie r-cu rren t sys­
tem s, th e  Com mission is of th e  opinion th a t  
th e  proceeding in  th is  docket should  be 
term inated . If  i t  should  appear th a t  fu r th e r  
regu la tion  of ca rrie r-cu rren t system s is re ­
quired, th e  Com mission will in s titu te  a  new 
proceeding.7

6. Since the termination of the above 
proceeding, the number and scope of 
carrier-current systems, particularly on 
campus, has steadily increased, reflecting 
not only the very substantial rise in the 
size of college facilities and populations, 
but also a growing interest in such sys­
tems as important communications ve­
hicles. We have also noted the present 
character of these operations as depicted 
in a recent survey of radio on campus 
conducted under the auspices of the Cor­
poration for Public Broadcasting (CPB) 
and the Ford Foundation.8 Among other 
things, the CPB Study points out that the 
average carrier-current campus system
(1) has a capital investment of $5,654;
(2) is exceptionally well equipped, and 
has a staff of 46 persons (virtually free

« F u rth e r notice of proposed ru le  m aking, 
Docket No. 9288, FCC 54-502, April 15, 1954, 
19 F.R. 2319. T he proposal therein, reads, in  
p e rtin en t p a rt, as follows:

15.104 Carrier curren t system s operating  
above 425 kc. * * *

(a) T he following provisions shall be ap ­
plicable a fte r th e  effective date  of these  ru les 
to  all c arrie r-cu rren t system s w hich operate 
on frequencies betw een 425-1605 kc. for th e  
purpose of d is trib u tin g  program s to  m ore 
th a n  one broadcast receiver: Provided, how ­
ever, T h a t u n til  Ju n e  30, 1955, existing  car­
rie r-cu rren t system s in  th is  band shall be 
requ ired  in  th e  a lte rna tive  to  m eet th e  rad ia ­
tio n  lim it of 15 m icrovolts per m eter a t  a  d is­
tance  from  any rad ia ting  source of 157,000 
feet divided by th e  frequency in  kilocycles:

(1) rad ia tio n  shall n o t exceed an  in ten sity  
of 40 u v /m  a t d istances of 100 feet or m ore 
from  any rad ia tin g  source: Provided, how ­
ever, T h a t such rad ia tio n  shall n o t exceed 
15 u v /m  a t th e  border of th e  p roperty  ex­
clusively un d er th e  contro l and  for th e  ex­
clusive use of th e  owner and  operator of th e  
system .

7 F o u rth  report and  order, released on 
Apr. 17, 1964, 29 F.R. 5399.

«V incent M. Badger, T he College Radio 
S tudy: R eport o n  S tu d e n t O perated S ta tions 
a t  Colleges an d  U niversities (Ju ly  1969).
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of faculty supervision) ; and (3) is com­
mercial with advertising income averag­
ing $5,344 annually. Advertising is sold 
by the operator directly or through one 
or several national representatives for 
college radio operations and other mar­
keting enterprises.

7. Not only have the dimensions of the 
individual systems continually increased 
but, over the past several months, the 
Commission has been receiving requests 
from carrier-current systems, such as 
those from Juniata College and the Uni­
versity of Cincinnati seeking permission 
to expand service beyond their respec­
tive campuses. In light of these requests 
for expanded service and the data set 
forth in the CPB Study, we believe that 
additional information about overall 
contemporary carrier-current system 
operation if necessary. Not reported on 
in the CPB Study and of particular con­
cern to the Commission are the present 
policies and practices of campus carrier- 
current systems in such areas as the 
equal opportunities requirement attend­
ant to political programing, personal at­
tack and fairness doctrine, cigarette 
advertising, sponsorship identification 
and the like as well as programing source 
and distribution activities of such 
stations.

8. Accordingly, in connection with this 
inquiry, there is attached hereto a ques­
tionnaire 9 which all carrier-current sys­
tems operating pursuant to § 15.7 of the 
Commission’s rules and receiving this 
survey are instructed to complete and 
return to the Commission within 30 days 
of receipt thereof. Since the great ma­
jority of sizeable-carrier-current opera­
tions are located on campus and since 
the Commission has access to the ad­
dresses of such stations, it is to those 
operations that the questionnaires are 
initially being sent. The questions gen­
erally relate to technical and program­
ing matters. Also included are several 
questions relating to the commercial ac­
tivities of the systems and we wish to 
stress that the responses thereto will be 
used solely for analytical and related 
purposes by the Commission—-such fi­
nancial data will not be available for 
public inspection under § 0.457(d) of the 
Commission’s rules. In addition, the 
Commission invites comments and infor­
mation relevant to this proceeding con­
cerning both carrier-current systems 
and low power communication devices 
from all interested persons and organi­
zations, including noncommercial and 
commercial broadcasters, advertisers 
and educational institutions. Any such 
comments and other materials should be 
filed with the Commission by June 4, 
1971.

9. Additionally, this notice shall also 
constitute notice of proposed rule mak­
ing looking toward the imposition of 
certain broadcast programing opera­
tional requirements on those carrier- 
current systems engaging in intercon-

9 Q uestionnaire filed as p a r t  of original 
docum ent.

PROPOSED RULE MAKING
nection of two or more systems or inter­
connection of a system with other elec­
tronic media such as broadcast stations 
or CATV. The proposed programing op­
erational requirements would be sub­
stantially similar to those imposed on 
WJC1# concomitant with its authoriza­
tion to interconnect with a CATV sys­
tem. The imposed conditions require 
compliance with the following: § 73.120 
of the Commission’s rules (equal oppor­
tunities for political candidates and re­
lated requirements); section 315 of the 
Communications Act of 1934, as 
amended, and § 73.123 of the rules (fair­
ness, personal attacks, political editori­
alizing) ; section 317 of the Communica­
tions Act and § 73.119 of the rules (spon­
sorship identification); 18 U.S.C. section 
1304 and § 73.122 of the rules (lotteries); 
18 U.S.C. sec. 1464 (broadcasting obscene, 
indecent, or profane language); and, 18 
U.S.C. section 1343 (fraud by wire and 
radio). Although exact wording is not 
proposed at this time, we do express 
tentative intent to embody the foregoing 
limitations on interconnected carrier- 
current systems contingent, of course, on 
responses to this inquiry and proposed 
rule making.

10. Authority for the inquiry and pro­
posed rule making instituted herein is 
contained in section 3, 4 (i), 301, 303, 307, 
and 403 of the Communications Act of 
1934, as amended.

11. In accordance with the provisions 
of § 1.419 of the Commission’s rules, an 
original and 14 copies of all comments, 
pleadings, briefs, and other documents 
shall be furnished the Commission.

Adopted: March 24,1971.
Released: April 9,1971.

F ederal C o m m u n ica tio n s  
C o m m is sio n ,11

[seal] B en  F . W aple ,
Secretary.

[FR Doc.71-5106 Filed 4-12-71;8:48 am]

[ 47 CFR Part 25 ]
[Docket No. 16495]

ESTABLISHMENT OF DOMESTIC COM­
MUNICATION-SATELLITE FACILI­
TIES BY NONGOVERNMENTAL 
ENTITIES
Order Extending Time for Filing 

Comments
Upon consideration of the “Motion 

for Extension of the Date for Filing 
Comments and Reply Comments” filed 
by Hughes Aircraft Co. on April 6, 1971: 

It is hereby ordered, Pursuant to 
§ 0.303 of the Commission’s rules and

See, L etter to  Ju n ia ta  College, of Oct. 16, 
1969, 20 FCC 2d 447.

11 C oncurring s ta tem en t of Commissioner 
Houser in  w hich Commissioners Burch, 
C hairm an; R obert E. Lee and  Wells join; and  
d issen ting  s ta tem en t of Commissioner Jo h n ­
son filed as p a r t of original docum ent. Com­
m issioner Bartley n o t participating .

regulations, That the times for filing 
comments and reply comments on the 
applications and rule making issues in 
this proceeding are extended to May 12, 
1971, and June 9,1971, respectively.

Adopted: April 6,1971.
Released: April 7,1971.
[sea l] B ernard S trassburg ,

Chief,
Common Carrier Bureau.

[FR Doc.71-5107 Filed 4-12-71;8:49 am]

FEDERAL POWER COMMISSION
[18  CFR Part 3 1
[Docket No. R-417]

DISPOSAL OF INTERESTS IN LANDS 
WITHIN LICENSED PROJECTS

Notice of Proposed Rule Making 
A p r il  7, 1971.

Notice is given, pursuant to section 
553 of title 5 of the United States Code, 
that the Commission is proposing to 
amend § 3.5 of the general rules regard­
ing disposal of interests in lands within 
the boundaries of licensed projects. The 
Commission proposes to amend its rules 
and regulations to simplify and expedite 
handling of such transfers and at the 
same time insure their disposition in 
accord with appropriate principles of 
environmental protection.

Because of the increased number of 
hydroelectric projects under license, 
comprising a vast amount of land and 
many miles of shoreline, the Commis­
sion has experienced an increasing num­
ber of applications for disposal of inter­
ests in project lands. The prospects are 
for this trend to continue. Considering 
such applications has resulted in a con­
sumption of time of the Commission 
which, by the changes proposed herein, 
we hope to reduce.

Under § 3.5 of our general rules (18 
CFR 3.5), the Secretary has been dele­
gated authority to approve certain con­
veyances of interests in project lands. 
In Order No. 313, issued December 27, 
1965 (34 FPC 1546), which stated Com­
mission policy in respect to outdoor rec­
reational development, licensees were 
encouraged to file comprehensive Rec­
reational Use Plans for approval and in­
corporation within their licenses. In that 
order, the Commission adopted a policy 
of not authorizing the disposal of any 
interest in project lands unless a show­
ing is made that such disposal is not in­
consistent with an approved recreational 
plan, or, in the absence of such a plan, 
that the lands do not have recreational 
value.

Based on our experience in dealing 
with requests for approval of disposal of 
interests in project lands and with ap­
plications regarding Recreational Use 
Plans, we propose to implement procé­
dures which we believe will alleviate cer­
tain problems while continuing the poli­
cies stated in Order No. 313. We propose
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to amend § 3.5 of the general rules to re­
vise the delegation of authority to the 
Secretary under paragraph (a), sub- 
paragraph (16), to allow him to act on 
routine applications on transfer of inter­
ests in project lands, leaving special 
cases, such as cases of powerplant siting 
or other cases involving special environ­
mental considerations, to be handled by' 
regular Commission procedures.

The proposed revisions to § 3.5 require 
that the instrument of conveyance of 
interests in lands within the boundaries 
of license projects reserve to the licensee, 
its successors and assigns the right to use 
the lands for project purposes and, ex­
cept in cases of conveyances to States or 
municipalities for their own use, contain 
a covenant providing that the use of such 
lands will not endanger health, create a 
nuisance or otherwise be incompatible 
with overall project recreational use in 
accordance with the requirements of 
paragraph (C) of Commission Order No. 
313 (34 FPC 1546, 1549).

We wish to stress that we encourage 
licensees to seek approval of Exhibits R 
or Recreational Use Plans which include 
sufficient lands reserved to meet future 
recreational needs. The type of recrea­
tional facilities planned for future devel­
opment on such reserved lands may be 
indicated in such plans but need not be if 
the licensee feels that it is more advan­
tageous to plan development as specific 
needs become apparent in the future. The 
filing of such plans for outstanding 
major licenses will aid the Commission 
in fulfilling its responsibilities under the 
Federal Power Act, and, allow it and the 
Staff to function more efficiently. Similar 
advantages should accrue to the licensees 
and to transferees of interests in project 
lands.

By Order No. 414, issued November 27, 
1970 (44 FPC; 35 F.R. 18585, Dec. 8, 
1970), the Commission articulated a pol­
icy incorporated in paragraph (c) (2) of 
§ 2.13 of our general rules, of encourag­
ing construction design to avoid or to 
minimize conflict with natural, historic 
and scenic values and resources of proj­
ect areas. By its terms, § 2.13 requires 
that applications include'a showing of 
construction design in accordance with 
this policy and approvals made by the 
Secretary under the proposed revision of 
§ 3.5 would be contingent on such a 
showing.

In accordance with the policies and 
directives of the National Environmental 
Policy Act of 1969 (Public Law 91-190), 
we believe that the utilization of lands 
included within Federally licensed water

PROPOSED RULE MAKING
power projects should be in accord with 
existing comprehensive land use plans 
adopted by local and regional agencies 
and are requiring in tile proposed revi­
sion to § 3.5 that licensees refer to such 
plans and furnish a statement that the 
proposed use is not inconsistent with any 
such plan.

The proposed changes in ¿he regula­
tions have been designed, and so condi­
tioned as outlined above, to allow 
expedited handling of certain limited 
classes of transfers of interests in project 
lands, provided the specified conditions, 
most of which deal with protection of the 
environment, are met. Under this pro­
posal, applications submitted complying 
with the requirements of § 3.5 will be 
processed by the Commission Staff and 
routine cases will be routed to the Secre­
tary while cases with special considera­
tions, such as potential environmental 
problems, will be presented to the 
Commission for its consideration. As so 
designed the proposed changes in the 
regulations will not change procedures 
in cases with a potential significant 
environmental affect. We have designed 
and conditioned these proposed regula­
tions in accordance with the policies of. 
the National Environmental Policy Act of 
1969 (Public Law 91-190), and as so 
designed we do not feel that this proposed 
rulemaking is a major Federal action 
significantly affecting the quality of the 
human environment within the meaning 
of section 102(2) (C) of that Act.

The proposed amendments to the Com­
mission’s rules and regulations would be 
issued under the authority granted to 
the Federal Power Commission by the 
Federal Power Act, as amended, particu­
larly sections 4(e), 6, 9, 10, and 309 
thereof (41 Stat. 1065-1070; 49 Stat. 840- 
844, 858-859; 61 Stat. 501, 82 Stat. 617; 
16 U.S.C. 797(e), 799, 802, 803, 825h).

Accordingly, it is proposed to amend 
subparagraph (16) in paragraph (a) of 
§ 3.5, “Delegations of final authority” in 
Subchapter A, Chapter I, Title 18 of the 
Code of Federal Regulations, by deleting 
the words “contemplated by the license 
for the project” and substituting there­
fore, “provided that the application con­
tains a statement that the proposed use 
is not inconsistent with any officially 
recognized local or regional land use 
plan and, except in cases of conveyances 
to States or municipalities for their own 
use, the instrument of conveyance con­
tains a covenant providing that the use 
of such lands will not endanger health, 
create a nuisance or otherwise be in-

7021

compatible with overall project recrea­
tional use, in accordance with the re­
quirements of paragraph (C) of the 
Commission’s Order No. 313, issued De­
cember 27, 1965 (34 FPC 1546, 1549-50).” 
As so amended, subparagraph (16) will 
read:
§ 3 .5  D elegations o f  final authority.

*  *  *  *  *

(a) * * *
(16) Approve, with respect to partic­

ular parcels of land within the project 
area of a licensed waterpower project, 
the conveyance by the licensee to an­
other legal entity of an interest therein 
for use for a nonproject purpose, subject 
to the right of the licensee, its successors 
and assigns to use the land for all project 
purposes, provided that the application 
contains a statement that the proposed 
use is not inconsistent with any officially 
recognized local or regional land use plan 
and, except in cases of conveyances to 
States or municipalities for their own 
use, the instrument of conveyance con­
tains a covenant providing that the use 
of such lands will not endanger health, 
create a nuisance or otherwise be incom­
patible with overall project recreational 
use, in accordance, with the require­
ments of paragraph (C) of the Commis­
sion’s Order No. 313, issued December 27, 
1965 (34 FPC 1546, 1549-50).

*  *  #  *  *

Any interested person may submit to 
the Federal Power Commission, Wash­
ington, D.C. 20426 on or before May 21, 
1971, data, views, comments, or sugges­
tions in writing concerning all or part 
of the amendments proposed herein. An 
original and fourteen (14) conformed 
copies should be filed with the Secretary 
of the Commission. Submittals to the 
Commission should indicate the name, 
title, and mailing address of the person 
to whom communications concerning the 
proposals should be addressed, and 
whether the person filing them requests 
a conference at the Federal Power Com­
mission to discuss the proposed amend­
ments. The Commission will consider all 
such written submittals before acting on 
the proposed amendments.

The Secretary shall cause prompt pub­
lication of this notice to be made in the 
F ederal R eg ister .

By direction of the Commission.
K e n n e t h  F . P lu m b , 

Acting Secretary. 
IFR Doc.71-5082 Filed 4-12-71;8:47 am]
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POST OFFICE DEPARTMENT
POSTAL SECURITY FORCE 

Uniforms
Each employee serving in the Postal 

Service Security Force will be required to 
wear a complete uniform effective the 
day training is completed (graduation 
day), or as soon thereafter as uniforms 
are received from the vendor. .

The following items of uniform wear 
together with specifications for each 
item constitute the authorized interim 
uniform for the Postal Service Security 
Force. For this purpose a complete uni­
form shall consist o f:
Cap. Trousers.
S h irt. Coat.
Tie.

While not listed as an authorized uni­
form item, black shoes must be worn with 
the above uniform at all times.

Each employee will be allowed a maxi­
mum allowance of $125 annually for this 
initial period. Purchases under this pro­
gram will be on a direct payment to 
vendor basis and must be made from 
licensed vendors.

U n ifo r m  I tem s  and S p ec ific a t io n s

The authorized uniform garments and 
specifications are:

1. CAP
Requirements:
Design. The cap is an oval design with 

a one piece top, a vertical front, a plastic 
visor, and a front stay.

Basic material. Only authorized and 
specified uniform fabrics certified by the 
U.S. Army Natick Laboratories in color 
FO Blue 5013, (dark blue) shall be used 
in the manufacture of this cap. All basic 
material shall have a good commercial 
quality durable water repellent finish.

Components. Findings such as lining, 
eyelets, braid, body band, crown seam, 
tape, thread, and sweatband shall be of 
good commercial quality. Color of thread 
and all other visible findings, where ap­
plicable, shall match the shade of the 
basic fabric and have equal colorfastness.

Buttons. The buttons holding the chin 
strap in position above the visor shall be 
approved Postal Service regulation gold- 
plated brass 24 line buttons.

Outer body band. The outer body band 
for the caps shall be 1%-inch solid rayon 
braid of good commercial quality. The 
color shall be PO Blue 5000 and shall 
have good color fastness..

Inner body band. The inner body band 
shall be of genuine cane, or of a high 
alpha cellulose wood pulp sheeting, im­
pregnated with synthetic rubber binder, 
of a high density (linear) polyethylene 
plastic material, of good commercial

Notices
quality. The color of the inner body band 
for T^pe n  caps shall be black and 
colorfast.

Visor. The visor of good commercial 
quality sh^ll be made of four (4) layers; 
top ply, plumper paper, inner core, and 
bottom ply, laminated together with a 
suitable adhesive. The polished side of 
the top ply shall be towards the top of the 
visor. The outside edge of the visor shall 
be bound with a black plastic film which 
shall finish three-sixteenths- to one- 
quarter-inch wide.

Top ply. The top ply shall be a vinyl 
film of good commercial quality 0.020 
inch thick. The film shall be black on one 
side and shall be press polished to pro­
duce a smooth shiny patent leather sur­
face.

Plumper paper. The plumper paper 
shall be a high alpha cellulose wood pulp 
paper, 0.022±0.003 inch thick, which has 
been wet-web saturated with 10 percent 
to 15 percent by weight chloroprene 
latex.

Inner core. The inner core shall be 
made of fiberboard 0.070 to 0.080 thick, 
free of lumps, ripples, and other imper­
fections.

Bottom ply. The bottom ply shall be 
a pyroxylin coated cloth. The color shall 
be hatter’s green and the grain shall be 
kid.

Chin strap. The chin strap shall be 
gold braided cable rayon cord.

Sweatband. The sweatband shall be 
good commerical quality roan leather ap­
proximately 1 % inches wide and em­
bossed with an imitation turned line, 
one-eighth inch from the top edge.

Front support. The front support shall 
be in accordance with good corhmerical 
practice and suitable for the use which 
this item will receive.

Eyelets. The eyelets for the front piece 
and sides shall be of good commerical 
quality. They shall be enameled brass 
and round.

Crown support. There shall be a one- 
eighth- to one-quarter-inch spread wire 
gromment of nonrust finish in the crown.

Crown protector. The crown protector 
shall be a flexible plastic of good com­
merical quality having good protection 
against perspiration penetration and 
deterioration.

Crown seam tape. The crown seam tape 
shall be a bias cut three-quarter inch 
nylon mesh covered by bias cut crown 
lining cloth.

Crown seam tape interlining. The 
crown seam tape interlining shall be nat­
ural or dyed nylon mesh, knitted on a 
single needle bar Raschel and weighing 
6.5±0.5 ounces per square yard. The 
stiffness of the finished cloth shall be as 
follows when tested in accordance with 
Test Method 5202 of Federal Specifica­
tion CCC-T-191:

Stiffness,
minimum Load

pounds,
maximum

2 inch specimen, length parallel 
to wales.................................. 0.025 0.045

2 inch specimen, length across 
or perpendicular to wales___ 0.040 0.060

Knitted nylon mesh. The material for 
supporting the front piece shall be a 
nylon mesh type, dark blue, knitted on a 
single bar Raschel provided with ground 
and inlay guide bars. The mesh cloth 
shall be. single face with knitted chain 
effect on the back and shall contain 
laid-in threads every other course. The 
finished cloth shall conform to the fol­
lowing physical requirements:
W eight, Oz. sq. yd. (m in .)____________ 7.0
W ales per in ch  (m in .)______________  12.0
Course per inch  (m in .)_____________  25.0
Stiffness (load pounds)

Parallel to  wales_________0. 120 to  0.160
Parallel to  courses________ 0. 200 to  0.240
Label. Each cap shall have a size label 

or a durable stamp on the face of the 
sweatband.

Construction:
General. The cap shall be a one piece 

top “oval” style with crown measuring 
10% inches, from front to back on top of 
crown and 10% inches across crown in 
size 7% cap. The cap shall have a spread- 
wire grommet which will fit snugly, with­
out tension, around the inside of the 
crown. There shall be two (2) round ven­
tilating eyelets, two (2) inches apart, on 
each side of the crown approximately one 
inch from top of band. Each cap shall 
have a round eyelet placed as needed on 
bevel of cap properly set for placement of 
badge at the front. The cap shall have a 
plastic crown protector with provision for 
identification card securely sewn inside 
cap to prevent penetration of perspira­
tion. The cap shall be equipped with a 
front support securely attached and a 
visor, as specified, the length of which, 
at center front, shall not exceed 2% 
inches. The angle of the visor from verti­
cal front of cap to be approximately 45 
degrees. The cap shall be provided with 
a chin strap attached in position by a 24- 
line brass regulation Postal Service but­
ton at each end.

Stitching and seaming crown sides and 
front. When seaming crown to the sides 
and front, use a 301 or 101 stitch type 
and an SSAD-3(a) seam type; press 
seam open; stitch each side of seam ap­
proximately one-sixteenth inch around 
crown catching crown seam tape in 
both rows of stitching on the underside 
using SSAD-3(b) stitch type. The ends of 
the tape shall overlap not less than one- 
half inch. When attaching knitted nylon 
mesh front support, superimpose and 
stitch support to front, approximately
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one-eighth inch from edge, along top 
edge and along bottom edge from each 
side seam.

Inner body band. The inner body band 
shall be made in accordance with good 
commercial practice, approximately 2 
inches wide and shall overlap three- 
fourths to one and one-fourth inches 
and be stapled with two to three staples 
or securely stitched.

Outer body band. The outer body band 
shall measure 2 inches wide and shall 
be covered with a strip of the basic mate­
rial at the bottom sewn to a specified 
color rayon braid which will measure one 
and one-half inches after being sewn. A 
properly made and applied separate band 
will be acceptable for use on caps made 
under this specification.

Sweatband. The sweatband shall be 
sewn to a folded plastic welt, one-eighth 
inch exposed beyond the edge of the 
leather and one-half inch under the 
sweatband by a hatter’s reeding stitch 
and then sewn to the cap in a flat posi­
tion with a cushion effect in the front. 
The sweatband shall finish smooth and 
flat without distortion to provide a com­
fortable fit. A tie bow shall be attached 
at the center back of finished sweatband.

Linings. The crown lining shall be 
blank or dark blue colorfast rayon cloth.

Workmanship. The finished caps shall 
conform to the requirements of this 
specification and shall be free from any 
defects which may affect appearance or 
serviceability.

Quality and assurance provisions:
Inspection. Inspection of the finished 

cap shall be made by the manufacturer 
for compliance with this specification.

2. SHIRT
Design. The shirt is a standard long or 

short sleeve police style polyester cotton 
permanent press or 100% cotton poplin 
shirt with an attached collar, shoulder 
epaulets and badge patch.

Pockets. There shall be two pleated 
pockets with button through flaps, and 
with pencil division through left flap.

Badge patch. There shall be badge piece 
over the left breast pocket.

Material and color. Material to be san­
forized and vat dyed, 65 percent poly- 
ester/35 percent cotton, or 100 percent 
cotton in a standard light blue police 
color.

Insignia. An approved United States 
Postal Service embroidered eagle insig­
nia shall be worn on the upper part of 
the outer half of the left sleeve three- 
quarters inch below top of shoulder 
sleeve seam.

3. TIE
Design. The tie shall be made in ac­

cordance with specifications issued by 
the U.S. Army Natick Laboratories, 
PODUQC No. 7.

Material and color. The basic material 
shall be a fabric approved by the U.S. 
Army Natick Laboratories, color PO Blue 
5014.

4. COAT
Requirements:
Design. The coat is a four button, sin­

gle breasted, half lined coat with collar

and notched lapels; having two top 
pleated patch pockets with flaps, two 
lower hanging pockets with flaps, shoul­
der loops, a two-piece back, and two- 
piece side-bodied fronts (see fig. l ) .

Patterns. Unless otherwise indicated 
the pattern shows a warp directional 
line for cutting, third-eighths inch seam 
allowance for all seams, and guide marks 
for assembling and finishing. The manu­
facturer may adjust the pattern to ac­
commodate his method of manufacture 
but shall maintain the design in all de­
tails. Patterns shall be graded by the 
manufacturer who is also responsible for 
making garments with proper fit.

Basic material. The basic material 
shall be a 14-14y2 oz. on a 60-inch width 
all wool serge, standard policy navy blue.

Components. Pocketing for hanging 
pockets shall be minimum 5-ounce cloth, 
cotton, silesia or better of good commer­
cial quality. Findings such as collar can­
vas, front hair cloth interlining, shoulder 
pads, hanger loop, thread, wigan and 
gimp shall be of good commercial qual­
ity. Color of thread, gimp, and aU visible 
findings shall match the shade of the 
basic fabric and shall have equal or bet­
ter color fastness.

Linings. The lining shall be colorfast, 
navy blue or black 3.6 ounce per square 
yard minimum weight rayon satin lining 
or better, of good commercial quality.

Buttons. The buttons shall be the ap­
proved Postal Service regulation style, 
gold plated, 24-line short shank for the 
pocket flaps and sleeves, and 36-line 
regularJshank for the front.

Construction:
General. Proper seam allowances and 

stitching shall be maintained to prevent 
raw edges, runoffs, twists, pleats, puck­
ers, or open seams. The m in im u m  num­
ber of stitches for stitching and seaming 
shall be 12. Thread breaks and ends of 
stitching not caught in other rows of 
stitching shall be backtacked not less 
than one-half inch. Raw edges on ex­
posed seams shall be bound.

Coat. The coat shall be made of single 
needle construction in accordance with 
the pattern. It has a four-button single 
breasted straight front, two pleated 
breast patch pockets with three pointed 
flaps with buttonhole, and two lower 
double piped hanging pockets with three 
pointed flaps with buttonhole, shoulder 
loops, two-piece back, shoulder pads, 
commercial type interlined fronts, lined 
fronts and sleeves, half lined back, 
hanger loop, fitted at the waist and with 
brass hook to accommodate a Sam 
Browne belt.'

Fronts. The pockets and flaps shall be 
positioned as indicated on the pattern.

Sleeves. The sleeves shall be set and 
joined with fullness properlÿ distributed. 
Forearm and backarm seams of sleeve 
linings shall be tacked to corresponding 
seams of sleeves. Sleeve bottoms shall 
have wigan interlining and three 
buttons.

Collar. The collar shall be interlined. 
The interlining and the undercollar shall 
be quilted or padded with blind stitch 
and have proper fullness. Seam under­
collar to interlining at breakline. The

hanger loop shall be caught in the collar 
joining seam.

Shoulder loop. The shoulder loop made 
of FO Blue 5006 fabric shall be centered 
over shoulder seam. It shall be stitched 
to shoulder across width of loop within 
gage of edge stitching . approximately 
2 inches from shoulder seam and cross 
stitched between shoulder seam and 
stitching forming a box.

Buttonholes. The front buttonholes 
shall be of eyelet end, square bar, cut 
first type reinforced with gimp with ends 
bartacked. The purling shall be on the 
outside. When buttoned the buttonholes 
shall be in vertical alignment and cen­
tered below V-closing of the coat.

Buttons. The pocket flap and shoulder 
loop buttons shall be sewn to correspond 
with the eyelet end of buttonholes 
therein. The buttons on right front clo­
sure shall be 1 inch from front edge and 
to correspond with buttonholes on left 
front.

Edge stitching. All edge and raise 
stitching on fronts, pocket flaps, shoulder 
loops, and collar shall be %-inch gage.

Badge plate. When specified, a wool 
felt badge plate matching color of basic 
fabric shall be centered vertically one- 
eighth inch above flap of left breast 
and sewn. The plate shall be approxi­
mately 2% by 1 inches with round black 
enameled %6-inch metal eyelets placed 
centrally approximately one-half inch 
from each end. The eyelets shall be 1% 
inches apart from center to center.

Labels. Size label shall be sewn on the 
inside pocket.

Pressing. All seams shall be under­
pressed during processing. The coat shall 
be pressed smooth and flat, without any 
gloss or pressing impressions. The sleeves 
shall be well blocked and pressed with 
top sleeve having forward roll. Sleeves 
and lapels shall be roll pressed.

Workmanship. The finished coat shall 
conform to the requirements of this spec­
ification and shall be free from any 
defects which may affect appearance or 
serviceability.

Notes:
' Insignia. An approved U.S. Postal Serv­
ice embroidered eagle insignia shall be 
worn on the upper part of the outer half 
of the left sleeve three-fourths inch be­
low top of shoulder sleeve seam.

Inspection. Inspection of the finished 
coat shall be made by the producer for 
compliance with this specification.

5. TROUSERS
Requirements:
Design. The trousers are a dress type 

with sewn on waistband, slide fastener 
fly, side and hip pockets, watch pocket, 
plain bottoms.

Basic Material. The basic material 
shall be

a. 16 oz. polyester/wool Venetian gab­
ardine (winter), or

b. SVz/9 oz. polyester/wool tropical 
(summer).
and shall match the approved PO uni­
form color (PO Blue 5000) and shall be 
a fabric approved and certified by the 
U.S. Army Natick Labs.

Components. Pocketing shall be 7.5 oz. 
sq./yd. desized, preshrunk cloth, cotton
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drill or better. (2.50 yard commercial 
designation.) Linings, interlining and 
findings such as slide fasteners and 
thread shall be of good commercial qual­
ity. Unless otherwise specified, the color 
of thread, fastener tape and all other vis­
ible findings shall match the shade of the 
basic fabric and have equal colorfastness.

Button. The button for the hip pocket 
shall be flat, 4 hole, 24 line good com­
mercial tailor type in a shade similar to, 
or darker than the basic fabric.

Construction:,
Stitching and seams. Proper seam al­

lowances and stitching shall be main­
tained so that no raw edges, runoffs, 
twists, pleats, puckers or open seams will 
result. Seam allowances shall be over­
edged to prevent ravelling, and pressed 
open. The minimum number of stitches 
for seaming shall be 12 per inch with a 
minimum of 6 per inch for overedging. 
Ends of stitching not caught in other 
rows of stitching shall be backtacked and 
ends of a continuous line of stitching 
shall overlap. Thread breaks shall be se­
cured by stitching back of the break not 
less than one-half inch. Bartacks shall 
be placed at all points of strain. The seat 
seam shall have two rows of stitching 
properly applied.

Trousers. The trousers shall be made in 
accordance with good commercial prac­
tice. There shall be two side hanging 
pockets, two hip hanging pockets with 
left to button, a watch pocket, a minimum 
of seven belt loops at the sewn-on waist­
band, slide fastener fly, and crotch lining.

Trouser bottom. The trouser leg bottom 
shall be plain without cuffs and shall 
have fabric heel stays.

Workmanship. The finished trousers 
shall conform to the requirements of this 
specification and shall be free from any 
defects which may affect appearance or 
serviceability.

Quality Assurance Provisions:
Inspection. Inspection of the finished 

trousers shall be made by the manufac­
turer for compliance with this specifi­
cation.
(5 U.S.C. 301, 5901-5903; 39 U.S.C. 501, 3116)

D avid A. N el so n , 
General Counsel.

[FR Doc.71-5077 Filed 4-12-71;8:46 am ]

BOARD OF GOVERNORS OF U.S.
POSTAL SERVICE

Resolution
The Board of Governors of the U.S. 

Postal Service have adopted the follow­
ing resolution:

[R esolution No. 71—14]
Ap p l ic a t io n  o p  O t h e r  L a w s ; E f f e c t iv e  D ate

Resolved:
P u rsu an t to  section 15(a) of th e  Postal 

R eorganization Act (Public  Law 91-375), th e  
Board of Governors establishes th e  d a te  of 
pub lica tion  of th is  reso lu tion  in  th e  F ed­
eral  R e g ist er  as th e  effective da te  of so m uch  
of 39 U.S.C. section 410 (a ), (b ) , an d  (c) as 
h as n o t previously been m ade effective.

The Secretary of th e  Board of Governors is 
directed  to  arrange for th e  pub lica tion  of th is  
reso lu tion  in  th e  F ederal R e g is t e r .

T he foregoing resolu tion  was adopted by 
th e  Board of Governors on  April 6, 1971.

(39 U.S.C. section  202, as enacted  by Public  
Law 91-375 and  section  15(a) of Public  Law 
91-375)

D avid A . N e l so n , 
General Counsel, Post Office De­

partment, Secretary to Board 
of Governors, U.S. Postal 
Service.

[FR Doc.71-5091 Filed 4-12-71;8:47 am]

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

ADMINISTRATIVE OFFICER, FAIR­
BANKS DISTRICT AND LAND OF­
FICE, ALASKA

Delegation of Authority Regarding 
Contracts and Leases

State Director, Alaska; supplement to 
Bureau of Land Management Manual 
1510.

A. Pursuant to delegation of authority 
contained in Bureau Manual 1510-03B2, 
the Administrative Officer, Fairbanks 
District and Land Office, is authorized:

1.. To enter into contracts with estab­
lished sources for supplies and services, 
excluding capitalized equipment, re­
gardless of amount, and

2. To enter into contracts on the open 
market for supplies and materials, ex­
cluding capitalized equipment, not to 
exceed $2,500 per transaction ($2,000 for 
construction), provided that the require­
ment is not available from established 
sources. (Section 302(c) (3) of the FPAS 
Act)

3. To enter into contracts in an un­
limited amount for necessary procure­
ments in the case of emergency fire 
suppression work for the rental of equip­
ment and aircraft and for supplies and 
materials, excluding capitalized equip­
ment, required in such operations. 
(Section 302(c) (2) of the FPAS Act)

B u rto n  W . S ilc o c k ,
State Director.

[FR Doc.71-5076 Filed 4-12-71;8:46 am]

IDAHO
Notice of Restricted Vehicle Use;

Closure Order
Notice is hereby given in accordance 

with Title 43, CFR 6010.4, that public 
lands under the administration of the 
Bureau of Land Management located 
within the Bald Mountain Ski Area are 
closed to unauthorized motor vehicles. 
The legal description of these lands is:
T. 4 N., R. 17 E., Boise M eridian, B laine 

County, Idaho,
Sec. 13, w y 2NWi/4NWy4, SW%NW%, swy4SEi/4Nwy4, wy2NE^sw%, wy2 

SW%, SE 14SW 14 ;
Sec. 24, W %NE]4, W ^ S E ^ N E ^ ,  W &NE&

SE%NEy4, SE14SE1/4NE14, wy2, SE14;
Sec. 25, Ni/aSWi/i, W %SE%.
C ontain ing  1,365 acres.
It is found that the use of motorized 

vehicles on the Bald Mountain Ski Area 
is interfering with the authorized use of 
these lands by the Sun Valley Co., Inc.,

who holds two special land use permits 
in the area for the operation of ski 
facilities on Bald Mountain. Use of 
motorized vehicles on the primitive type 
of roads found in the area is hazardous 
and the use of such vehicles off the road 
in this area has also caused damage to 
the lands which has resulted in erosion 
problems.

Therefore, all unauthorized motor ve­
hicles are excluded from the area and 
the lands closed to such use upon publi­
cation of this order in the F ederal 
R eg ister . Authorization to operate motor 
vehicles in the area will be handled by 
the Ketchum Ranger District of the Saw­
tooth National Forest. Signs will be 
posted to identify the exterior bound­
aries of the closed area.

Maps showing the closed area are 
posted at the post offices in Sun Valley, 
Ketchum, and Hailey, in the Blaine 
County Courthouse, the Ketchum 
Ranger District Office of, the Sawtooth 
National Forest, and in the Bureau of 
Land Management, Shoshone District 
Office in Shoshone, Idaho.

The cooperation and assistance of the 
public will be sincerely appreciated.

W ill ia m  L. M a t h e w s , 
State Director, Idaho.

[FR Doc.71-5102 Filed 4-12-71;8:48 am]

Office of the Secretary 
JOHN F. ENGLISH

Statement of Changes in Financial 
Interests

In accordance with the requirements 
of section 710(b) (6) of the Defense Pro­
duction Act of 1950, as amended, and 
Executive Order 10647 of November 28, 
1955, the following changes have taken 
place in my financial interests during the 
past 6 months:

(1) No change.
(2) . No change.
(3) No change.
(4) No change.
This statement is made as of March 1, 

1971.
Dated: March 22,1971.

J o h n  F. E n g l ish .
[FR Doc.71-5058 Filed 4-12-71;8:45 am]

ROBERT V. HUGO
Statement of Changes in Financial 

Interests
In accordance with the requirements 

of section 710(b) (6) of the Defense Pro­
duction Act of 1950, as amended, and 
Executive Order 10647 of November 28, 
1955, the following changes have taken 
place in my financial interests during the 
past 6 months:

(1) No change.
(2) No change.
(3) No change.
(4) No change.
This statement is made as of March 19, 

1971.
Dated: March 19, 1971.

R obert V. H ugo.
[FR  Doc.71-5059 Filed 4-12-71;8:45 am]
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MODESTO IRIARTE, JR.
Statement of Changes in Financial 

Interests
In accordance with the requirements 

of section 710(b) (6) of the Defense Pro­
duction Act of 1950, as amended, and 
Executive Order 10647 of November 28, 
1955, the following changes have taken 
place in my financial interests the past 
6 months:

(1) None.
(2) None.
(3) None.
(4) None.
This statement is made as of March 29, 

1971.
Dated: March 29,1971.

M odesto I riarte, Jr.
[PR Doc.71-5060 Filed 4-12-71:8:45 am]

JOHN H. KUNE
Statement of Changes in Financial 

Interests
In accordance with the requirements 

of section 710(b) (6) of the Defense Pro­
duction Act of 1950, as amended, and 
Executive Order 10647 of November 28, 
1955, the following changes have taken 
place in my financial interests during the 
past 6 months:

(1) No change.
(2) No change.
(3) No change.
(4) No change.

This statement is made as of March 22, 
1971.

Dated: Màrch 22,1971.
J o h n  H . K l in e .

[FR Doc.71-5061 Filed 4r-12-71;8:45 am]

JAMES W. McWHINNEY
Statement of Changes in Financial 

Interests
In accordance with the requirements 

of section 710(b) (6) of the Defense Pro­
duction Act of 1950, as amended, and 
Executive Order 10647 of November 28, 
1955, the following changes have taken 
place in my financial interests during the 
past 6 months:

(1) No change.
(2) No change.
(3) No change.
(4) No change.
This statement is made as of March 15, 

1971.
Dated: March 24, 1971.

J ames W . M cW h in n e y .
[FR Doc.71-5062 Filed 4-12-71;8:45 am i

HAROLD C. REASONER
Statement of Changes in Financial 

Interests
In accordance with the requirements 

of section 710(b) (6) of the Defense Pro­
duction Act of 1950, as amended, and 
Executive Order 10647 of November 28, 
1955, the following changes have taken

place in my financial interests during the 
past 6 months:

(1) None.
(2) None.
(3) None.
(4) None.
This statement is made as of March 30, 

1971.
Dated: March 30, 1971.

H arold C . R easoner . 
[FR Doc.71-5063 Filed 4-12-71;8:45 am]

CLIFTON F. ROGERS
Statement of Changes in Financial 

Interests
In accordance with the requirements 

of section 710(b) (6) of the Defense Pro­
duction Act of 1950, as amended, and 
Executive Order 10647 of November 28, 
1955, the following changes have taken 
place in my financial interests during the 
past 6 months:

(1) None.
(2) None.
(3) None.
(4) None.

This statement is made as of March 24, 
1971.

Dated: March 24,1971.
C l if t o n  P . R ogers. 

[FR Doc.71-5064 Filed 4-12-71;8:45 am ]

STANLEY MILTON SWANSON
Statement of Changes in Financial 

Interests
In accordance with the requirements of 

section 710(b)(6) of the Defense Produc­
tion Act of 1950, as amended, and Exec­
utive Order 10647 of November 28, 1955, 
the following changes have taken place 
in my financial interests during the past 
6 months:

(1) No change.
(2) No change.
(3) No change.
(4) No change.
This statement is made as of March 25, 

1971.
Dated: March 25,1971.

S . M. S w a n so n .
[FR Doc.71-5065 F iled 4-12-71;8:45 am]

DEPARTMENT OF AGRICULTURE
Consumer and Marketing Service 

HUMANELY SLAUGHTERED LIVESTOCK 
Identification of Carcasses; Changes in List of Establishments

Pursuant to section 4 of the Act of August 27, 1958 (7 U.S.C. 1904), and the 
statement of policy thereunder in 9 CFR 381.1, the lists (36 P.R. 3205 and 4710) 
of establishments which are operated under Federal inspection pursuant to the 
Federal Meat Inspection Act (21 U.S.C. 601 et seq.) and which use humane methods 
of slaughter and incidental handling of livestock are hereby amended as follows:

The reference to Miller Abattoir Co., Establishment 179, and the reference to 
calves with respect to such Establishment, are deleted. The reference to sheep with 
respect to Jack Agee and Co., Establishment 2281, is deleted. The reference to 
Dinner Bell Meat Products, Inc., Establishment 7440, and the reference to cattle 
with respect to such Establishment, are deleted. The reference to calves, sheep, 
and goats with respect to Dealaman Enterprise, Inc., Establishment 7562, is deleted. 
The reference to swine with respect to Fred Bom, Establishment 7648, is deleted.

The following table lists species at additional establishments and additional 
species at previously listed establishments that have been reported as being 
slaughtered and handled humanely.

E stablishments Slaughtering H umanely

Name of Establishment Establishment No. Cattle Calves Sheep Goats Swine Horses Mules
Meat Laboratory-Oklahoma StateUniversity............... .................... 526................ . (*) (*) (*) . (*)Pride Packing Co. Inc................... . 549...___ ____ (*) (*) -Loveland Packing Co., Inc................ 2259__________ (*)Wagner Provision Co., Inc.............. 2770.................... (*) (*)Rollin Packing Co______ _______ 6563.................... (*> (*) -Kachina Packing Co............... ......... 7040........... ........ (*)Panhandle Beef Packing, Inc______ 715i_.............. (*)Fulton County Packing Co_______ 7485................... (*) (*)Farmers Union Locker Association__ 7650______ ___ («) (*)John Bonn__________ _________ 7666.................... (*) •. (*)Maplevale Farms, Inc........................ 7883.......... ......... (*) (*) .Ferrante & Urso............................... 7887.................... (*> (*) (*) .New Establishments reported: 12.
Armour & Co.............. .................... 2-SA.................. (*)Hygrade Food Products Corp............ 12-FW................. (*) -Insel and Insel________________ 54........................ (*> (*y
Sunflower Beef Packers of Nebraska_ 62.................. . (*)Frisco Packing Co............ ....... ....... 327....................... (*) _
Memphis Butchers Association, Inc__ 488...................... (*)Husband Brothers Packing Co........... 2284................. (*) -Rollins Packing Co....... ...... ............ 2285.............. ...... (*) (*) .Anthony Parillo, Inc___________ 5193____ ______ (*) (*)Johnston Dressed Beef&Veal Co., Inc.. 5300..................... (*) .Pasco Meat Packers, Inc....... ............ 6040_____ ____ (*) -Knute’s Meat Processing & Sales........ 7655__________Species added: IS.

Done at Washington, D.C., on April 7,1971.
K e n n e t h  M . M cE n ro e , 

Deputy Administrator, 
Meat and Poultry Inspection Program. 

|F R  Doc.71-5126 Filed 4-12-71;8:50 am ]
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DEPARTMENT OF COMMERCE
Maritime Administration 

[Docket No. S-261]
STATES STEAMSHIP CO.

Notice of Application
Notice is hereby given that States 

Steamship Co. has applied for an in­
crease in maximum sailings on Trade 
Route No. 29 (U.S. Pacific/Far East) , on 
its subsidized Service B from 30 sailings 
per annum to 35 sailings per annum, and 
on its subsidized Service C from 28 sail­
ings per annum to 33 sailings per annum.

States Steamship Co., has also re­
quested that its present limitations on 
the number of voyages which may serve 
certain areas be amended consistent with 
its request for increased sailings. These 
limitations, as they now exist, and as re­
quested in States’ application, are shown 
in the following table:

Service Geographic area
Present Pro­limitation posed

AandB.. Between Washington and 
Oregon and Korea and 
Okinawa.

36 41

AandB.. Between Washington and Oregon and Indo China, 
Thailand, Hong Kong, and Sarawak.

30 35

AandB.. Between Washington and 30 out 35 out
Oregon and Philippines. 24 in 29 in

BandC.. Between California and 48 out 58 out
Korea and Okinawa. 40 in 50 in

B and C.. Between California and 44 out 54 out
Philippines, Indo China, 
Thailand, Hong Kong, 
and Sarawak.

40 in 50 in

B....... . California inbound------- t2 17
Any person, firm, or corporation hav­

ing any interest in such application and 
desiring a hearing on issues pertinent to 
section 605(c) of the Merchant Marine 
Act, 1936, as amended, 46 U.S.C. 1175, 
should, by the close of business on April 
27, 1971, notify the Secretary, Maritime 
Subsidy Board in writing, in triplicate, 
and file petition for leave to intervene in 
accordance with the Rules of Practice 
and Procedure of the Maritime Subsidy 
Board.

In the event a section 605(c) hearing is 
ordered to be held, the purpose thereof 
will be to receive evidence relevant to (1) 
whether the application is one with re­
spect to a vessel to be operated on a 
service, route, or line served by citizens 
of the United States which would be in 
addition to the existing service, or serv­
ices, and if so, whether the service al­
ready provided by vessels of United 
States registry in such service, route, or 
line is inadequate, and (2)- whether in 
accomplishment of the purpose and 
policy of the Act additional vessels should 
be operated thereon.

If no request for hearing and petition 
for leave to intervene is received within 
the specified time, or if the Maritime 
Subsidy Board determines that petitions 
for leave to intervene filed within the 
specified time do not demonstrate suffi­
cient interest to warrant a hearing, the

Maritime Subsidy Board will take such 
action as may be deemed appropriate.

Dated: April 9,1971.
By order of the Maritime Subsidy 

Board.
J ames S. D a w so n , Jr.," 

Secretary.
[PR Doc.71-5200 Piled 4-12-71;8:50 am ]

National Oceanic and Atmospheric 
Administration 

[Docket No. G-404]

SUNSET FLEET, INC.
Notice of Loan Application

A p r il  6, 1971.
Sunset Fleet, Inc., Route 1, Box 153—M, 

Mobile, Ala. 36605, has applied for a loan 
from the Fisheries Loan Fund to aid in 
financing the purchase of a new 60-foot 
length overall steel vessel to engage in 
the fishery for shrimp.

Notice is hereby given, pursuant to the 
provisions of 16 U.S.C. 742c, Fisheries 
Loan Fund Procedures (50 CFR Part 250, 
as revised), and Reorganization Plan No. 
4 of 1970, that the above-entitled appli­
cation is being considered, by the Na­
tional Marine Fisheries Service, National 
Oceanic and Atmospheric Administra­
tion, Department of Commerce, Interior 
Building, Washington, D.C. 20235. Any 
person desiring to submit evidence that 
the contemplated operation of such ves­
sel will cause economic hardship or in­
jury to efficient vessel operators already 
operating in that fishery must submit 
such evidence in writing to the Director, 
National Marine Fisheries Service, 
within 30 days from the date of publica­
tion of this notice. If such evidence is 
received it will be evaluated along with 
such other evidence as may be available 
before making a determination that the 
contemplated operation of the vessel will 
or will not cause such economic hardship 
or injury.

J ames F. M urdock ,
Chief,

Division of Financial Assistance.
[PR Doc.71-5069 Piled 4-12-71;8:45 am ]

[Docket No. B—515]

GLEN ARTHUR TARBOX 
Notice of Loan Application

A p r il  6, 1971.
Glen Arthur Tarbox, 45 Pierce Road, 

Saunderstown, R.I. 02874 has applied for 
tional Marine Fisheries Service, National 
a loan from the Fisheries Loan Fund to 
aid in financing the construction of a 
new 35-foot LOA wood vessel to engage 
in the fishery for lobster.

Notice is hereby given, pursuant to the 
provisions of 16 U.S.C. 742c, Fisheries 
Loan Fund Procedures (50 CFR Part 250, 
as revised), and Reorganization Plan 
No. 4 of 1970, that the above entitled ap­
plication is being considered by the Na- 
Oceanic and Atmospheric Administra­
tion, Department of Commerce, Interior 
Building, Washington, D.C. 20235. Any 
person desiring to submit evidence that 
the contemplated operation of such vessel 
will cause economic hardship or injury to 
efficient vessel operators already operat­
ing in that fishery must submit such evi­
dence in writing to the Director, National 
Marine Fisheries Service, within 30 days 
from the date of publication of this no­
tice. If such evidence is received it will be 
evaluated along with such other evidence 
as may be available before making a de­
termination that the contemplated oper­
ation of the vessel will or will not cause 
such economic hardship or injury.

J ames F. M urdock ,
Chief,

Division of Financial Assistance.
[PR Doc.71-5068 Piled 4-12-71;8:45 am ]

Office of the Secretary 
UNIVERSITY OF CONNECTICUT ET AL.
Notice of Applications for Duty-Free 

Entry of Scientific Articles 
Correction

In F.R. Doc. 71-4133 appearing at page 
5737 in the issue of Friday, March 26, 
1971, the docket number in the center 
column of page 5738 reading “Docket No. 
71-00339-01-777030” should read “Docket 
No. 71-00339-01-77030”.

DEPARTMENT OF HOUSING 
AND URDAN DEVELOPMENT

ACTING REGIONAL ADMINISTRATOR, 
REGION II (NEW YORK)

Designation
The officials appointed to the following 

listed positions in Region II (New York) 
are hereby designated to serve as Act­
ing Regional Administrator, Region II 
(New York), during the absence of the 
Regional Administrator, with all the 
powers, functions, and duties redelegated 
or assigned to the Regional Administra­
tor: Provided, That no official is author­
ized to serve as Acting Regional Admin­
istrator unless all other officials whose 
titles precede his in this designation are 
unable to serve by reason of absence:

1. D eputy Regional A dm inistrator.
2. A ssistant Regional A dm inistrator for 

Renewal Assistance.
3. A ssistant Regional A dm inistra tor for 

A dm inistration .
4. A ssistant R egional A dm inistra tor for 

M etropolitan P lann ing  and  Development.
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5. A ssistant Regional A dm inistra to r fo r 

Housing M anagem ent an d  C om m unity Serv­
ices.

6. Regional Counsel.
This designation supersedes the des­

ignation effective July 2, 1969 (34 F.R. 
12142 July 19, 1969).
(Redelegation of a u th o rity  to  take  final ac­
tio n  w ith  respect to  certa in  positions and  
employees effective as of May 4, 1969)

Effective as of March 2, 1971.
S. W ill ia m  G reen , 

Regional Administrator, 
Region II.

[FR Doc.71-5128 Filed 4-12-71;8:5Q am ]

ATOMIC ENERGY COMMISSION
[Docket No. 50-378]

GENERAL ELECTRIC TECHNICAL 
SERVICES CO.r INC.

Notice of Issuance of Facility Export 
License

Please take notice that no request for 
a formal hearing having been filed fol­
lowing publication of notice of proposed 
actioA in the F ederal R eg ister  on 
March 5,1971 (36 F.R. 4438), the Atomic 
Energy Commission has issued License 
No. XR-77 to General Electric Technical 
Services Co., Inc., authorizing the export 
of a 2,436 megawatt thermal, boiling 
water reactor to the Ente Nazionale per 
l’Energia Electtrica, Rome, Italy. The ex­
port of the reactor to Italy is within the 
purview of the present Additional Agree­
ment for Cooperation Between the Gov­
ernment of the United States and the 
European Atomic Energy Community.

Dated at Bethesda, Md., this 31st day 
of March 1971.

For the Atomic Energy Commission.
E ber R. P r ic e , 

Director, Division of 
State and Licensee Relations.

[FR Doc.71-5-101 Filed 4r-12-71;8:48 am ]

NEVADA OPERATIONS OFFICE 
Trespassing on Commission Property

The notice concerning unauthorized 
entry into or upon the Nevada Operations 
Headquarters Office Site of the Atomic 
Energy Commission dated October 12, 
1965, appearing at page 13285 of the 
F ederal R eg ister  of October 19, 1965, 
30 F.R. 13285 (F.R. Doc. 65-11105), is 
hereby revised to read as follows:

Notice is hereby given that the Atomic 
Energy Commission, pursuant to section 
229 of the Atomic Energy Act of 1954, as 
amended, as implemented by 10 CFR 
Part 160 published in the F ederal R eg is­
ter on August 16, 1963 (28 F.R. 8400), 
prohibits the unauthorized entry, as pro­
vided in 10 CFR 160.3, and the unauthor­
ized introduction of weapons or danger­
ous materials, as provided in 10 CFR 
160.4, into or upon the Nevada Opera­
tions Office Headquarters site of the

Atomic Energy Commission, said site 
consisting of an office building and ap­
purtenant grounds and parking space 
located at the southwest comer of the 
intersection of South Highland Drive 
with Presidio, Las Vegas, Nev., more par­
ticularly described as follows:

Those portions of th e  N ortheast Q uarter 
(N E% ) of Section 8 an d  th e  N orthw est Q uar­
te r  (NW^4) of Section 9, Township 21 South , 
Range 61 East, M.D.B. & M„ in  th e  C ity of 
Las Vegas, C ounty of Clark, S ta te  of Nevada, 
beginning a t  th e  N ortheast corner of th e  
S outheast Q uarter (SE*4) of th e  N ortheast 
Q uarter (NE*4) of th e  said Section 8, as 
show n on th e  R egistered Professional Engi­
n eer’s m ap  thereof in  File 11, page 13, in  th e  
Office of th e  C ounty Recorder, Clark County, 
Nevada: thence  N orth  89°08'12" W est along 
th e  N orth  line of said S ou theast Q uarter 
(SE 14 ) of th e  N ortheast Q uarter (NE%) a 
d istance of 110.81 feet, th e  tru e  p o in t of be­
ginning; then ce  Sdu th  35° 33 '42" W est a  d is­
tan ce  of 136.97 feet; thence S o u th  62°03'45" 
E ast a d istance of 286.28 feet; thence N orth 
34°10'58" E ast a  d istance of 201.20 feet; 
th en ce  S o u th  62° 03'45" East a d istance of 
375.35 feet; thence  N orth  27°56'15" East a 
d istance of 450.00 feet; hence N orth  62°03" 
45" W est a d istance of 320.00 feet; thence  
Sou th  35°33'42" W est a  d istance of 252.23 
feet; thence  N orth 62°03'45" W est a d istance 
of 316.87 feet; th en ce  S o u th  35°33'42" West 
a  distance of 11.70 feet; thence  S o u th  35° 
33 '23" W est a  d istance of 277.69 feet; thence 
S ou th  89°08'12" E ast a  d istance of 48.65 feet 
to  th e  tru e  p o in t of beginning.

Notices stating the pertinent prohibi­
tions of 10 CFR 160.3 and 160.4 and 
penalties of 10 CFR 160.5 will be posted 
at all entrances of said site and at inter­
vals along its perimeter as provided in 
10 CFR 160.6.

Dated at Washington, D.C., this 6th 
day of April 1971.

R . E . H o llin g sw o r t h , 
General Manager.

[FR Doc.71-5075 Filed 4-12-71;8:46 am ]

[License No. 05-13943-01E]

STATITROL CORP.
Notice of Issuance of Byproduct 

Material License
Please take notice that the Atomic 

Energy Commission has, pursuant to 
§ 32.26 of 10 CFR Part 32, issued License 
No. 05-13943-01E to the Statitrol Cor­
poration, 140 South Union Boulevard, 
Lakewood, CO 80228, which authorizes 
the distribution of ionization fire detec­
tors, Models 102-040 and 104-040, to 
persons exempt from the requirements of 
a license pursuant to § 30.20 of 10 CFR 
Part 30.

1. The devices are designed to detect 
incipient fires by responding to the prod­
ucts of combustion produced by thermal 
decomposition of building materials or 
contents prior to the appearance of visi­
ble smoke, flame, or appreciable heat. 
The sensitive element of the detector 
head is an ionization chamber in which 
air flowing into the chamber is made 
conductive by alpha particles emitted by 
americium 241.

2. Byproduct material incorporated in 
all detector models is americium oxide

contained in foils manufactured by 
Nuclear Radiation Developments (Model 
A-001) or by the Radiochemical Center 
(Model AMM). The maximum activity 
contained in any unit is 1.3 microcuries.

2. Each exempt unit will have a label 
identifying the manufacturer (Statitrol 
Corporation) and the byproduct mate­
rial (americium 241) contained in the 
unit.

A copy of the license and a safety 
evaluation containing additional infor­
mation, prepared by the Division of 
Materials Licensing, is available for pub­
lic inspection at the Commission’s Pub­
lic Document Room at 1717 H Street 
NW„ Washington, DC.

Dated at Bethesda, Md., April 5, 1971.
For the Atomic Energy Commission.

L yall J o h n so n ,
Acting Director, 

Division of Materials Licensing.
[FR Doc.71-5074 Filed 4-12-71;8:46 am ]

FEDERAL COMMUNICATIONS 
COMMISSION

[Dockets Nos. 19122-19125; FCO 71R-111]
STAR STATIONS OF INDIANA, INC., 

ET AL.
Memorandum Opinion and Order 

Enlarging Issues
In regard applications of Star Stations 

of Indiana, Inc., for renewal of license 
of WIFE and WIFE-FM, Indianapolis, 
Ind., Docket No. 19122, Files Nos. BR- 
1144, BRH-1276; Indianapolis Broad­
casting, Inc., for a construction permit 
for a standard broadcast station, Indi­
anapolis, Ind., Docket No. 19123, File No. 
BP—18706; Central States Broadcasting, 
Inc., for renewal of license of KOIL and 
KOIL-FM, Omaha, Nebr., Docket No.
19124, Files Nos. BR-516, BRH-992; Star „ 
Broadcasting, Inc., for renewal of license * 
of KISN, Vancouver, Wash., Docket No.
19125, File No. BR-1027.

1. This procéeding involves the mu­
tually exclusive applications of Star Sta­
tions of Indiana, Inc. (Star), for renewal 
of license for Stations WIFE and WIFE- 
FM, Indianapolis, Ind.: and Indianapo­
lis Broadcasting, Inc. (Indianapolis), for 
a construction permit for a standard 
broadcast station on the same frequency 
in Indianapolis, Ind. These applications 
were consolidated with the renewal ap­
plications of Centrar States Broadcast­
ing, Inc., for renewal of license for Sta­
tions KOIL and KOIL-FM, Omaha, 
Nebr., and Star Broadcasting, Inc., for 
renewal of license for Station KISN, 
Vancouver, Wash, (also Star Stations), 
and the six applications were designated 
for,hearing by Commission Order, FCC 
70-1256, released December 15, 1970. 
Presently before the Review Board is a 
motion to enlarge issues, filed Decem­
ber 28,1970, by Star seeking the addition 
of a comparative efforts issue, as well as

No. 71------ 12
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issues to adduce evidence in support of a 
meritorious programming record and to 
inquire into an alleged unlawful rela­
tionship between Indianapolis, the Mer­
chants National Bank and Trust Com­
pany of Indianapolis (Merchants) and 
standard broadcast S t a t i o n  WIBC, 
Indianapolis.1

Past programing issue. 2. As the basis 
for this request, Star asserts that when­
ever serious questions are raised concern­
ing the qualifications of a licensee, evi­
dence is permitted to be adduced to miti­
gate adverse findings. While Star con­
tends that this general rule can easily 
be applied to Stations KISN, KOIL, 
KOIL-PM, and WIFE-FM, it admits 
there is more difficulty in applying it with 
respect to WIFE because of Indianapolis’ 
competing application. While Star recog­
nizes that under the “Policy Statement 
on Comparative Hearings Involving Reg­
ular Renewal Applicants” (Policy State­
ment), 22 FCC 2d 424 (1970), evidence 
of past broadcast record may be ad­
duced, it questions whether such evi­
dence may be used to offset adverse find­
ings under disqualifying issues. If that 
evidence is not allowed to be used for 
that purpose absent a special issue, Star 
urges that the past programing issue in­
clude WIFE. Indianapolis, in opposition, 
notes that evidence of past programing 
must be adduced in order to determine 
whether Star’s service has been substan­
tially attuned to meeting the needs and 
interests of the area. However, Indian­
apolis asserts, the introduction of past 
programing evidence for mitigation pur­
poses is a moot point, because if Star 
fails to establish its basic qualifications, 
renewal of its license is prohibited no 
matter how good its past programing 
might have been. Thus, while evidence 
of past programing will be adduced, In­
dianapolis urges that such evidence be 
limited to the purpose of determining 
whether WIFE’S programing has been 
substantially attuned to meeting the 
needs of the area. The Broadcast Bureau, 
in its comments, supports Star’s request 
for an issue to adduce evidence of its 
asserted past record of meritorious pro­
graming; however, the Bureau objects to 
the issue as framed by Star since it omits 
particularization of public service pro­
grams. The Bureau therefore proposes 
that the issue read as follows :

To determ ine w hether th e  program ing of 
S ta tio n s WIFE, W IFE-FM, KOIL, KOIL-FM, 
and  KISN have heen m eritorious, particu larly  
w ith  regard to  public  service programs;
rather than:

To determ ine w hether th e  past program ing 
Of S ta tions WIFE, W IFE-FM, KOIL, KO IL- 
FM, and  KISN was of such quality  as to  con­
s ti tu te  a  countervailling facto r in  th e  resolu­
tio n  of th is  case insofar as i t  relates to  Issues 
1-19.

1 O ther re la ted  pleadings before th e  Board 
for consideration  are: (a) Com ments, filed 
Jan . 15, 1971, by Fairbanks B roadcasting Co., 
Inc.; (b) opposition, filed Jan . 18, 1971, by 
Indianapolis B roadcasting, Inc.; (c) com ­
m ents, filed Jan . 18, 1971, by th e  Broadcast 
B ureau; an d  (d) reply, filed Jan . 28, 1971, by 
S tar.

In reply, Star presses for its formulation 
of the issue, arguing that it is more ap­
propriate to the nature of the inquiry and 
would permit the Commission to make a 
comprehensive, balanced evaluation of 
Star’s efforts.

3. The Review Board will add an issue 
permitting Star to adduce evidence in 
support of an asserted past record of 
meritorious programing on all stations 
whose renewal applications have been 
designated for hearing. While Star’s past 
broadcast record is relevant to that phase 
of the renewal hearing which determine 
whether its programing is substantially 
attuned to the community’s needs and 
interests, a separate issue is required to 
permit the use of past programing evi­
dence to mitigate adverse findings and 
conclusions under disqualifying issues. 
Therefore, consistent with Commission 
precedent, an appropriate issue will be 
added. See Melody Music, Inc., 37 FCC 
405, 2 RR 2d 996 (1964). Contrary to 
Indianapolis’ assertion, the introduction 
of such evidence may affect Star’s basic 
qualifications and is therefore not a 
“moot point”. However, addition of this 
issue will not preclude the parties from 
arguing the weight to be accorded the 
evidence adduced. Hawaiian Paradise 
Park Corp., FCC 70R^266, 19 RR 2d 824. 
Finally, we believe that the issue should 
be framed as suggested by the Bureau; 
such formulation permits an inquiry into 
Star’s entire programing format, while 
emphasizing the importance of public 
service broadcasts. Therefore, Star’s re­
quest will be granted and the issue will 
be specified in accordance with our usual 
practice. See, e.g., Jack Straw Memorial 
Foundation, 26 FCC 2d 97,. 20 RR 2d 492 
(1970); and Western Connecticut Broad­
casting Co., 26 FCC 2d 1019, 20 RR 2d 
961 (1970).

Relationship between Indianapolis, the 
Merchants National Bank and Trust Co., 
and Radio Station WIBC. 4. In regard to 
its request to explore the. connection be­
tween Indianapolis, Merchants and Sta­
tion WIBC, Star first points out that 
Indianapolis is relying on a proposed loan 
of $750,000 from Merchants to be secured 
by a lien on the company’s equipment 
and in all other respects to comply with 
“reasonable and ordinary banking or 
credit requirements”. Star states that 
three members of the bank’s Board of 
Directors, Robert E. Sweeney (who is also 
president), Richard M. Fairbanks and 
Henry T. Ice, all have interests in other 
broadcast facilities: Sweeney is a director 
and secretary of Fairbanks Broadcasting 
Inc. (Fairbanks),, licensee of standard 
broadcast Station WIBC, Indianapolis; 
Fairbanks is the president and general 
manager of Stations WIBC and WNAP— 
FM in Indianapolis and owns 100 percent 
of Fairbanks; and Ice, since at least 1958, 
has been a director of WIBC. In view of 
these interests, and since Stations WIBC 
and WIFE have been in strong competi­
tion in the Indianapolis area, Star claims 
an inquiry is warranted to determine the 
extent to which WIBC may have im­
properly encouraged or abetted the filing 
of the Indianapolis application. Next, 
contends Star, even if WIBC had nothing

to do with the filing of Indianapolis’ ap­
plication, a serious question still remains 
as to whether the multiple ownership 
rules may be violated because of the 
interlocking directorships. Finally, as 
further evidence of the relationship be­
tween Indianapolis and WIBC, Star 
points out that Mr. Jerry Kemkel, the 
proposed Executive Vice-President and 
Manager of Indianapolis, was a former 
employee of WIBC. Therefore, in view of 
the foregoing, petitioner urges the addi­
tion of its requested issue.

5. In response, Indianapolis denies any 
relationship whatever with WIBC, and 
insists that WIFE’S assertions as to col­
lusion are completely without factual 
foundation. As to the question concern­
ing the alleged violation of the Commis­
sion’s multiple ownership rules, Indian­
apolis points out that no person working 
in any capacity for Merchants or WIBC 
has any relation to Indianapolis. Fur­
ther, respondent states that it will prob­
ably need a loan of only $150,000. There­
fore, since petitioner has failed to indi­
cate how the Bank will be able to gain 
control over the daily operations of the 
station, respondent Urges denial of Star’s 
request. The Bureau also opposes this re­
quest; it states that petitioner’s asser­
tions are based merely on speculation 
and points out that Star has come forth 
with no factual data to indicate that 
three of Merchant’s 26 directors could, 
or would, have any influence on the 
operation of Indianapolis’ proposed sta­
tion. The commitment letter, argues the 
Bureau, contains nothing that is not cus­
tomarily found in such documents. Fair­
banks, supported by letters of Sweeney, 
Fairbanks, and Ice, has also filed com­
ments.2 It emphasizes that it has no re­
lationship whatsoever with Indianapolis 
and points out that Ice and Fairbanks 
were not even aware of the commitment 
letter.

6. In reply, Star first maintains that, 
neither the comments of WIBC nor the 
opposition of Indianapolis are supported 
by affidavits of persons with personal 
knowledge of the facts. However, peti­
tioner states, even if these pleadings are 
accepted at face value, certain facts with 
respect to the dual obligations of the 
three directors remain undisputed: The 
bank will have a substantial stake in the 
.success of Indianapolis and the bank’s 
board includes individuals who are com­
petent in the operation of broadcast fa­
cilities. No one, asserts Star, can predict 
that no conflict will arise should Indian­
apolis experience financial difficulty, and 
none of the three directors in question 
have done anything to assure the Com­
mission that they will not participate in 
any further deliberations concerning the

»Fairbanks is n o t a  p a rty  to  th is  proceed­
ing and  has n o t sought perm ission to  file 
its  com m ents. However, since pe titioner has 
alleged a  d irect re la tionsh ip  betw een la-, 
d ianapolis and  WIBC, an d  since no objec­
tio n  has been raised  to  acceptance of the 
com m ents, th e  Board will allow Fairbanks 
to  p a rtic ipa te  as a  p a rty  for th e  lim ited pur­
pose of filing its  com m ents herein.
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making or collection of the loan. Fur­
ther, because of their experience in the 
broadcast business, petitioner claims, the 
three directors ■will exercise influence 
disproportionate to their number and 
thus the fact that they are only three out 
of 26 directors is irrelevant. In conclu­
sion, Star states that an issue is required 
to determine whether under the most 
adverse, unforseeable circumstances, this 
type of arrangement is conducive to 
healthy competition between broadcast 
stations.

7. Star’s request will be denied— 
petitioner has brought forth no infor­
mation which warrants inquiry into the 
relationship between Indianapolis, Mer­
chants, and WIBC. First, Star’s asser­
tion of collusion between respondent and 
the Bank is completely lacking in fac­
tual support; the mere fact that thr e 
board members of the bank which pro­
poses to furnish funds to Indianapolis 
also have broadcast interests in a com­
peting station cannot sustain such a 
contention. Statements from these three 
individuals have been submitted deny­
ing any such relationship, and the Board 
perceives no substantial reason for not 
accepting such denials. With regard to 
the multiple ownership question, peti­
tioner, relies on the loan commitment 
and the broadcast interests of Sweeney, 
Fairbanks, and Ice. The Bank’s commit­
ment letter appears to haye been made 
in the ordinary course of business and 
the terms, as set forth, do not, in, our 
view, create a potential for control. See 
Lamar Life Broadcasting Co., 26 FCC 2d 
112, 20 RR 2d 509 (1970). Nor do the 
broadcast interests of the three direc­
tors, by themselves, raise a question as 
to possible violation of the Commis­
sion’s multiple ownership or cross­
interest policies. The cases relied upon 
by Star offer it no support. In WTAR 
Radio-TV Corp., FCC 70R-247, 19 RR 
2d 661, affirmed FCC 70-1251, released 
December 7, 1970, and Shenandoah Life 
Insurance Co., 19 RR 1 (1948), the fac­
tual situations differed from the circum­
stances presented here in the important 
respect that in both cases a member of 
the. Board of Directors of a bank which 
voted stock in a broadcast facility also 
had, or desired to obtain, interests in 
another broadcast facility. Thus, in 
WTAR, the Board found that the situa­
tion might “* * * violate our proscrip­
tions against dual and simultaneous 
service of individuals as directors on the 
boards of the corporate parents of two 
licensee corporations”. No such circum­
stances appear to exist here. Therefore, 
petitioner’s allegations are insufficient to 
warrant an inquiry into the relationship 
between Indianapolis, Merchants, and 
WIBC.

Comparative efforts issue. 8. In view 
of the recent Primer on Ascertainment 
of Community Problems by Broadcast 
Applicants, 27 FCC 2d 850, 21 RR 2d 1507 ' 
(1971), released February 23, 1971, 
which permit applicants 90 days to 
amend their Suburban showings, the 
Review Board is of the opinion that it 
would be appropriate to dismiss requests 
for Suburban and/or comparative efforts

issues without prejudice to refiling after 
amendments have been accepted or the 
period in which such amendments may 
be filed has expired.

9. Accordingly, it is ordered, That the 
motion to enlarge issues, filed December 
28, 1970, by Star Stations of Indiana, 
Inc., is granted to the extent indicated 
below, is dismissed without prejudice as 
it relates to the request for a compara­
tive efforts issue, and is denied in all 
other respects; and

10. 7f is further ordered, That the 
issues in this proceeding are enlarged 
by the addition of the following issue:
To determ ine w hether th e  program ing of 

S ta tions WIPE, WIFE-AM, KOIL, K O IL- 
FM, and  KISN has been m eritorious, p a r­
ticu larly  w ith  regard to  public  service 
program s; and

11. If is further ordered,*That the 
burdens of proceeding with the intro­
duction of evidence and proof on the 
issue herein added shall be on Star 
Stations of Indiana, Inc.

Adopted: April 5,1971.
Released: April 7,1971.

F ederal Communications 
Commission,3 

[ seal ] Ben F. Waple,
Secretary.

[FR Doc.71-5109 Filed 4-12-71;8:49 am]

[Docket No. 19183]

TELEVISION BROADCAST RECEIVERS 
AND FM TRANSMITTERS

Notice of Inquiry Regarding Allevia­
tion of Interference to Television 
Reception; Correction

In the matter of inquiry into perform­
ance of television broadcast receivers 
and location of FM transmitters to al­
leviate interference to television recep­
tion.

The notice of inquiry in Docket 19183, 
FCC 71-309, published at 35 F.R. 6459, 
is corrected with respect to paragraph 9
(c). The corrected text reads as follows:

(c) To what extent should TV receiv­
ing system characteristics be taken into 
account in establishing allocation and as­
signment standards to control interfer­
ence from FM and other signals to TV 
broadcast reception? For example: (1) 
Should a “blanket contour” limitation be 
established for FM broadcast stations 
whereby they would be required to locate 
in less densely populated areas and thus 
reduce the magnitude of the problems?

(2) Should co-location of FM and TV 
transmitters serving the same city be 
required?

Released: April 5, 1971.
F ederal Communications 

Commission,
[seal] Ben F. Waple,

Secretary.
[FR Doc.71-5108 Filed 4r-12-71;8:49 am ]

3 Review Board M ember Nelson dissenting  
in  p a rt and  voting for a cross-in terest issue.

FEDERAL POWER COMMISSION
[Docket No. RI71-561]

CALIFORNIA CO.
Order Providing for Hearing on and 

Suspension of Proposed Change in 
Rate, and Allowing Rate Change 
To Become Effective Subject to 
Refund; Correction

M a r ch  31 , 1971.
In the order providing for hearing on 

and suspension of proposed change in 
rate, and allowing rate change to be­
come effective subject to refund, issued 
January 7, 1971, and published in the 
F ederal R egister January 15, 1971 (36 
F.R. 641): Appendix A, under column 
headed “Rate in Effect” change footnote 
reference “2” relating to “20.625” to “3” 
and footnote reference “3” relating to 
“19.0” to “2”.

K enneth F . P lumb, 
Acting Secretary.

[FR Doc.71-5097 Filed 4-12-71;8:48 am ]

[Project No. 2149]
PUBLIC UTILITY DISTRICT NO. 1 OF 

DOUGLAS COUNTY, WASH.
Notice of Land Withdrawal

April 8,1971.
Conformable to the provisions of sec­

tion 24 of the Act of June 10, 1920, as 
amended, notice is hereby given that the 
lands hereinafter described insofar as 
title thereto remains in the United 
States, are included in power Project 
No. 2149 for which a completed applica­
tion for license was filed February 2, 
1970, and supplemental revisions were 
filed March 30, 1970, and March 8, 1971, 
by Public Utility District No. 1 of Doug­
las County, Wash. Under said section 24 
these lands are from the dates of filing 
of said application and supplemental 
revisions, reserved from entry, location 
or other disposal until otherwise directed 
by this Commission or by Congress.

Willamette Meridian, Washington

Those portions of th e  following described 
subdivisions lying w ith in  th e  p ro ject bound­
ary as delim ited upon  revised m ap E xhib it J , 
sheet 1 of 2 (FPC No. 2149-165) filed 
M arch 30, 1970, revised m ap E xhibit K, sheets 
1 th ro u g h  11, 13 th ro u g h  18, 20 th ro u g h  26, 
28, 29, 31, 33 th ro u g h  37 and  39 of 39 (FPC 
Nos. 2149-126 th ro u g h  —136, —138 th ro u g h  
-143, -145 th ro u g h  -151, -153, -154, -156, 

•—158 th ro u g h  -162 and  -164, respectively) 
filed February  2, 1970 and  revised m ap Ex­
h ib it  K, sheets 12, 19, 27, 30, 32 and  38 of 
39 (FPC Nos. 2149-137, -144, -152, -155, -157 
and  -163, respectively) filed M arch 8, 1971:
T. 28 N„ R. 24 E„

Sec. 6, lo ts 2, 4, 5, 6;
Sec. 7, lots 1, 2, 3, and  4.

T. 29 N„ R. 24 E.,
Sec. 6, lo ts 8 and  11;
Sec. 19, lo t 10, S E ^ S E ^ ;
Sec. 31, lo ts 3, 4, and  7.

T. 30 N„ R. 24 E.,
Sec. 12, lo ts 3 and  4;
Sec. 13, lo t 2;
Sec. 21, lo t 5;
Sec. 24, lo t 3.
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T. 29 N.i R. 25 E.,

Sec. 9, lo ts 7 and  8;
Sec. 10, lo t 5;
Sec. 14, lo t 2;1
Sec. 15, P a rt of M ineral Survey 123. 

(Seventh S treet Block L and  E igh th  
S treet Block M, Bridgeport, W ash.)1 

T . 30 N., R. 25 E.,
Sec. 16, lo t 1;
Sec. 18, lo ts 1 and  2;
Sec. 20 ,l o t i .

T. 31 N., R. 25 E.,
Sec. 35, lo t 1.

T. 32 N., R. 25 E.,
Sec. 19, lo t 5.
Note : Land underscored is p a ten ted  sub­

jec t to  th e  conditions and  lim ita tions of 
section  24, Act of Ju n e  10, 1920.

The area of U.S. lands reserved by this 
notice is approximately 225.50 acres of 
which approximately 210.80 acres have 
been previously withdrawn for power 
purposes in Connection with Power Site 
Classification No. 349, Power Site Re­
serve Nos. 129,135, or 592 or earlier Proj­
ects Nos. 587 or 998. Approximately 5.10 
acres have previously been withdrawn 
for a Bureau of Reclamation Pumping 
Plant and approximately 6.60 acres have 
been previously withdrawn for the Army 
Corps of Engineers Chief Joseph Project.

Copies of the aforementioned project 
map exhibits have been transmitted to 
the Geological Survey, Bureau of Land 
Management, Bureau of Indian Affairs, 
Army Crops of Engineers and the Fish 
and Wildlife Service.

K enneth F. P lumb, 
Acting Secretary.

{FR Doc.71-5096 Filed 4-12-71;8:48 am]

I Docket No. RP71-5]

KANSAS-NEBRASKA NATURAL GAS 
CO., INC.

Notice of Filing of Stipulation and 
Agreement

April 7,1971.
Take notice that on April 2, 1971, 

Kansas-Nebraska Natural Gas Co. 
(Kansas-Nebraska) filed a request for 
approval of a proposed Stipulation and 
Agreement in Docket No. RP71-5. The 
Stipulation and Settlement Agreement is 
a result of discussions among Kansas- 
Nebraska, the Commission Staff, and in­
terested parties in the above entitled 
proceedings.

The Stipulation and Agreement, among 
other things, provides for a reduction in 
rates below those which are presently 
in effect, subject to refund, in the above 
captioned proceedings and sets forth 
proposed rates to become effective be­
ginning March 16,1971; requires refunds 
by Kansas-Nebraska for the excess which 
has been collected above the rates set 
forth in the Stipulation and Agreement; 
allows Kansas-Nebraska to increase its 
rates from time to time until Decem­
ber 31,1972, or until the filing of another

1 T h a t portion  w hich has been acquired by 
th e  Army Corps of Engineers in  connection 
w ith  th e  Chief Joseph Project.

rate case, whichever is earlier, to reflect 
rate increases of its suppliers and re­
quires Kansas-Nebraska to decrease its 
rates to reflect supplier rate reductions; 
requires Kansas-Nebraska to flow­
through to its jurisdictional customers 
the appropriate portion of all refunds, 
together with interest, received from its 
suppliers during the term of the Stipula­
tion and Agreement; provides for a 
moratorium on rate increases being 
placed into effect, except for those in­
creases pursuant to the tracking provi­
sions, until March 16, 1972; and requires 
that those parties in the Docket No. 
RP71-5 proceeding who had filed peti­
tions to intervene in Docket No. CP71-149 
will withdraw any and all objections to 
the issuance of the applied-for certificate 
to Kansas-Nebraska in that docket. The 
Stipulation and Agreement represents a 
settlement of all issues contained in 
Docket No. RP71-5.

Copies of the Stipulation and Agree­
ment were served on all parties to the 
proceedings in Docket No. RP71-5. Com­
ments with respect to the proposed Stip­
ulation and Agreement may be filed with 
the Commission on or before April 20, 
1971.

K enneth F. P lumb, 
Acting Secretary.

[FR Doc.71-5098 Filed 4-12-71;8:48 am]

[Docket No. CP71-235]

NATURAL GAS PIPELINE COMPANY 
OF AMERICA

Notice of Application
April 6, 1971.

Take notice that on March 31, 1971, 
Natural Gas Pipeline Company of Amer­
ica (Applicant), 122 South Michigan 
Avenue, Chicago, IL 60603, filed in 
Docket No. CP71-235 an application pur­
suant to section 7(c) of the Natural Gas 
Act for a certificate of public conven­
ience and necessity authorizing the sale 
and delivery of an additional 6,500 Mcf 
of natural gas daily to Interstate Power 
Co. (Interstate), all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection.

Specifically, Applicant requests au­
thorization to increase its daily contract 
delivery volume to Interstate from 44,272 
Mcf to 50,772 Mcf. Applicant states that 
no additional facilities are required to 
effectuate the proposed additional serv­
ice. The increased volumes of natural gas 
will be used by Interstate to meet the ex­
panding requirements of its customers.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before April 27, 
1971, file with the Federal Power Com­
mission, Washington, D.C. 20426, a peti­
tion to intervene or a protest in accord­
ance with the requirements of the Com­
mission’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the Com­
mission will be considered by it in deter­
mining the appropriate action to be

taken but will not serve to make the pro­
testants parties to the proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the Com­
mission’s rules.

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and the 
Commission’s rules of practice, and pro­
cedure, a hearing will be held without 
further notice before the Commission 
on this application if no petition to inter­
vene is filed within the time required 
herein, if the Commission on its own re­
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to interevene is timely filed, or 
if the Commission on its own motion 
believes that a formal hearing is re­
quired, further notice of such hearing 
will be duly given.

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or be 
represented at the hearing.

Kenneth F. P lumb, 
Acting Secretary.

[FR Doc.71-5083 Filed 4-12-71;8:47 am]

[Docket No. RP70-35]

NATURAL GAS PIPELINE COMPANY 
OF AMERICA

Order Approving Rate Settlement 
April 7, 1971.

Natural Gas Pipeline Company of 
America (Natural), on January 15, 1971, 
filed a motion for approval of a settle­
ment in the above captioned proceedings, 
together with a Stipulation and Agree­
ment, which it proposes as the basis for 
settlement. The proposed settlement was 
reached after a series of conferences 
among the parties. Natural requests that 
the Commission approve the Stipulation 
and Agreement in settlement and dispo­
sition of all issues involved in these pro­
ceedings. The Company requests waiver 
of the Commission’s general rules and 
regulations, including but not limited to 
section 154, to the extent necessary to 
effectuate all of the provisions of the 
Stipulation and Agreement.

The proceedings in Docket No. RP70- 
35 involve Natural’s filing on May 28, 
1970, a general rate increase. The pro­
posed increased rates were suspended 
until December 1, 1970, by the Commis­
sion’s order issued June 26, 1970. The 
originally proposed rate schedule pro­
vided for an increase in jurisdictional 
revenues by $46,353,851 annually. The 
proposed settlement provides for an in­
crease of $36,500,000 and certain provi­
sions which will permit additional rate 
adjustments during 1971.

The principal provisions of the settle­
ment proposal may be summarized as 
follows :
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(1) Natural shall file revised tariff 

sheets reflecting the rates shown on 
appendix A thereto to be effective as of 
December 1, 1970, and to refund with 
interest of 7 percent annually all 
amounts collected in excess of the rates 
set forth in appendix A.

(2) . The “75 Percent Minimum Bill” 
provisions in Natural’s PL-1 Rate Sched­
ule shall be eliminated.

(3) A new purchased gas cost adjust­
ment clause is to be added providing for 
adjustments of all rates either upward or 
downward to reflect increases and de­
creases in Natural’s cost of purchased gas 
with the limitation that the combined 
dollar effect on Natural of such cost vari­
ations must be at least 1 mill per Mcf of 
jurisdictional sales and that after the 
first such adjustment any further ad­
justment may be effected no sooner than 
6' months after the most recent adjust­
ment. The purchased gas adjustment 
clause contains a provision that unless 
the Commission notifies Natural and its 
customers to the contrary within 15 days 
from the date of any filing made there­
under, the filing shall be deemed accept­
able to the Commission.

(4) Natural may file and place into 
effect, without suspension, increased de­
mand rates and other charges based 
thereon to reflect its costs under a con­
tract with Michigan Wisconsin Pipe Line 
Co. for additional storage service of 
45,000 Mcf per day at a cost of $1,576,800 
annually, such contract to become effec­
tive March 1, 1971.

(5) Natural may file and place into 
effect, without suspension, increases in 
its demand rates and other charges based 
thereon to reflect the return and tax 
effects of the inclusion in the rate base 
of any expansion in Natural’s storage 
facilities which is certificated and placed 
into service in 1971, together with associ­
ated operating expenses.

(6) Natural may adjust its demand 
rates and other charges based thereon 
to reflect any advance payments for gas 
made during 1971, but must refund, with 
interest, any portion thereof found by 
the Commission to be un justified. It is 
further provided, than any repayments 
of such advances to Natural shall be 
passed on to jurisdictional customers in 
the form of rate reductions.

(7) In the event Natural’s sales for 
1971 exceed the estimated 1,100,678,743 
Mcf of gas upon which Natural’s pro­
posed rates are based, refunds, with in­
terest,, will be made to its jurisdictional 
customers based upon the excess of 
revenues collected therefrom over pur­
chased gas cost (plus 2.5 cents per Mcf 
transporation costs).

(8) The Stipulation and Agreement 
contains provision for refund in the event 
that Natural’s claim to the State of 
Illinois that a lower apportionment of 
income Should be utilized to determine 
Illinois Income Tax is upheld.

(9) The settlement further contains 
provision for refunds, if it is finally de­
termined that depreciation on Natural’s 
right-of-way is a valid Federal Income 
Tax deduction or if Natural fails to use

a double declining balance depreciation 
method for tax purposes.

Copies of Natural’s motion and the 
proposed Stipulation and Agreement 
were served on all parties to these pro­
ceedings, all of Natural’s jurisdictional 
customers, and interested State com­
missions. Notice of the filing was pub­
lished in the F ed era l  R e g is t e r  (3 6  F .R . 
2 4 2 3 ) . Illinois Power Co. and Wisconsin 
Southern Gas Co., both intervenors in 
the proceedings, filed statements in sup­
port of the proposed settlement. Com­
ments and objections were filed by the 
General Services Administration (GSA) 
and by the City of Chicago (Chicago).

GSA objects to the inclusion of a pur­
chased gas adjustment clause included in 
the Stipulation and Agreement but other­
wise supports it and urges Commission 
approval. GSA contends that the pur­
chased gas adjustment clause should not 
become a permanent part of Natural’s 
tariff and that the following safeguards 
should be added: (1) Cost and revenue 
studies should be filed with the Com­
mission every 12 to 24 months; (2) the 
clause should only be operative for 4 
years before affirmative action is required 
to continue its use; (3) the degree to 
which rates could be increased without 
a formal proceeding should be limited to 
a certain amount (e.g., 6 percent or 7 
percent higher than the tariff rates last 
set by formal FPC proceeding); and (4) 
some type of provision for incentive to 
price negotiation e.g., a requirement that 
the pipeline absorb a portion of the in­
creased gas cost.

The safeguards which GSA suggests be 
added to this purchased gas adjustment 
clause are substantially the same as those 
GSA filed on November 17, 1970, in the 
rulemaking proceeding under Docket No. 
R-406 with respect to proposed § 154.38
(d) (4) (vi). The operation of this pur­
chased gas adjustment clause will be 
subject to such provisions included in any 
order resulting from the Docket R-406 or 
any other proceedings. Additionally,, the 
purchased gas adjustment clause is sub­
ject to our review under either section 4 
or 5 of the Natural Gas Act.

Chicago objects to (1) the pm-chased 
gas adjustment clause, (2) the provision 
which allows Natural to adjust its rates 
to reflect the cost of additional storage 
service from Michigan Wisconsin Pipe 
Line Co., (3) the provision which allows 
adjustment of rates to reflect additional 
storage capacity on Natural’s system, and
(4) the provision which allows adjust­
ment of rates to reflect advanced pay­
ments for gas in 1971 on the grounds that 
such provisions in the aggregate provide 
Natural a windfall. Chicago would, how­
ever, agree to the stipulation and Agree­
ment without modification, provided that 
Natural agrees to a 1-year moratorium 
on the filing of any new rate proceeding 
and an agreement on the part of Natural 
to refund all moneys earned over an 8.25- 
percent rate of return under a post-audit 
procedure.

The purchased gas adjustment clause 
is an extension of the tracking principle 
presently included in Natural's rates, but

one which more accurately adjusts for 
changes in the cost of purchased gas than 
does the present tracking provision. The 
other three provisions objected to by Chi­
cago all related to adjustment which may 
be made to reimburse Natural for expend­
itures when made in an effort to in­
crease its gas supply. The Stipulation and 
Agreement indicates that Natural must 
increase its supplies if the current level 
of demands of its customers during the 
heating seasons in the years following 
1971 are to be met. We believe that these 
provisions will not result in a windfall to 
Natural and as indicated above all pro­
visions of Natural's tariff are subject to 
our review.

Based upon our review of Natural's fil­
ing, data distributed and made available 
to the parties by staff, the terms and pro­
visions of the Stipulation and Agreement 
and the objections, we conclude that the 
proposed settlement provides a reason­
able and appropriate disposition of the 
issues herein. _ .

The Commission finds: The settlement 
of these proceedings on the basis of the 
Stipulation and Agreement submitted by 
Natural on January 15, 1971, is reason­
able and proper and in the public inter­
est in carrying out the provisions of the 
Natural Gas Act, and should be approved 
and made effective, except that the pro­
vision contained in the purchased gas ad­
justment clause requiring that filings 
made thereunder be deemed acceptable 
unless the Commission notifies Natural 
and its customers to the contrary within 
15 days is impracticable and must be 
deleted.

The Commisson orders:
(A) The Stipulation and Agreement 

submitted by Natural on January 15, 
1971, and incorporated herein by refer­
ence, is approved except as hereinafter 
ordered modified.

(B) Natural shall within 20 days of 
the date hereof file revised tariff sheets 
to be made effective as of December 1, 
1970, deleting the provision in the pur­
chased gas adjustment clause providing 
for acceptance of tariff sheets filed there­
under unless notice to the contrary is 
given Natural and its customers within 
15 days. In all other respects such re­
vised tariff sheets shall be identical to 
those appended to the Stipulation and 
Agreement as Appendix C.

(C) Natural shall fully comply with 
each of the provisions of the Stipulation 
and Agreement and of this order.

(D) Section 154.38(d) (3) of the Com­
mission’s general rules and regulations 
is waived to permit the inclusion in Na­
tural’s tariff of the purchased gas ad­
justment clause.

(E) Natural’s purchased gas adjust­
ment clause shall be subject to, and mod­
ified to conform with, § 154.38(d) (4) (vi) 
of the Commission’s rules and regula­
tions, or any substitution therefor, if 
adopted by the Commission in Rule- 
making Docket R-406.

(F) Advance payments made under 
Article VIII of the Stipulation and 
Agreement will be subject to our orders
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410, 410-A and any subsequent order 
which may be issued in Docket No. R—411.

<G) This order is without prejudice to 
any findings or orders which have been 
made or may hereafter be made by the 
Commission, and is without prejudice 
to any claims or contentions which may 
be made by the Commission, its Staff, 
Natural, or any other party or person 
affected by this order, in any proceed­
ing now pending or hereafter instituted 
by or against Natural or any other per­
son or party.

By the Commission.
[ seal] K e n n e t h  F .  P l u m b ,

V Acting Secretary.
[FR Doc.71-5094 Filed 4-12-71; 8:47 am ]

{Docket No. RP70-42]

NATURAL GAS PIPELINE COMPANY 
OF AMERICA

Order Approving Monthly Quantity 
Settlement

A pr il  7,1971.
Natural Gas Pipeline Company of 

America (Natural) filed a motion for 
approval of settlement in the above- 
captioned proceedings, together with a 
Stipulation and Agreement on Janu­
ary 15, 1971, and further filed a motion 
to correct the Stipulation and Agree­
ment on January 22, 1971.1 Natural re­
quests that the Commission approve the 
Stipulation and Agreement, as corrected, 
in settlement and disposition of the issue 
of allocation of Natural’s gas supply 
among its customers during the year 
1971. The Company requests waiver of 
the Commission’s rules and regulations 
to the extent necessary to effectuate all 
of the provisions of the Stipulation and 
Agreement.

The proceedings in Docket No. RP70-42 
involve Natural’s filing of June 25, 1970, 
revised tariff sheets which would insti­
tute “monthly quantities” for any month 
in which Natural’s gas supply is insuffi­
cient to allow it to deliver full “contract 
quantities” to each customer. Confer­
ences were held among Natural, the in­
terveners, and the Commission Staff to 
explore the possibility of settlement of 
the issues in the proceedings. The Stip­
ulation and Agreement here under con­
sideration is the result of such 
conferences.

The principal provisions of the settle­
ment proposal are as follows:

(1) Within twenty (20) days after the 
date upon which the Commission’s order 
approving this Stipulation and Agree­
ment shall become final and nonappeal- 
able, Natural shall file revised tariff 
sheets, copies of which are attached as 
appendix A to such Stipulation and

1 T he Corrections to  th e  S tipu la tion  and 
Agreem ent filed on Jan . 22, 1971, reflect th e  
resu lts of th e  corporate rearrangem ent of 
certa in  of N atu ral’s custom ers and includes a 
tariff sheet se tting  o u t a  penalty  for u n ­
au thorized  over-take included in  th e  S tip u ­
la tio n  and  Agreem ent b u t  inadverten tly  
o m itted  from  th e  tariff sheets.

NOTICES
Agreement, to become effective as of De­
cember 1,1970, and to terminate Novem­
ber 30, 1971, which will implement this 
settlement.

(2) During the calendar year 1971 lim­
itations in the form of monthly quan­
tities will be placed upon the amount of 
gas which Natural must deliver to its 
customers under existing contracts. 
Monthly quantities for 1971 reflect full 
customer requests except during the 
months of April through October. If Nat­
ural obtains more gas than is presently 
anticipated, that excess is to be delivered 
to customers during the months of April 
through October in proportion to the 
amount of curtailment each customer 
agreed to accept as set out in appendix 
C to the Stipulation and Agreement.

(3) Natural will not be held contrac­
tually liable for failure to deliver gas in 
excess of the prescribed monthly quan­
tities set out in the Stipulation and 
Agreement nor shall the “Adjustment 
for Delivery Deficiency” provided in Nat­
ural’s rate schedule be effective for such 
failure.

(4) The tariff sheets filed in these 
proceedings on July 8, 1970, and made 
effective on December 1, 1970, shall be 
voluntarily suspended until December 1, 
1971, during which time conferences 
and/or hearings will be held to deter­
mine the issues in this proceeding.

(5) A monthly over-take penalty of 
$2 per Mcf shall be charged on any gas 
taken in excess of the “monthly quan­
tity” which does not qualify as “emer­
gency gas” under the Stipulation and 
Agreement. This penalty shall not apply 
to any customer whose daily contract 
quantity is less than 30,000 Mcf.

(6) Any customer whose daily contract 
quantity is 30,000 Mcf or less may in­
crease purchases from Natural up to 
contract demand to the extent necessary 
to meet the requirements for new firm 
year-round loads. No new seasonal or 
interruptible loads may be added.

(7) The Commission is requested to 
order that the propriety of the Tariff 
Sheets filed by Natural on July 8, 1970, 
or any modifications thereof be promptly 
determined under section 4 of the Nat­
ural Gas Act.

Copies of Natural’s motion and the 
proposed Stipulation and Agreement as 
well as the motion to correct the Stipu­
lation and Agreement were served on 
all parties to these proceedings, Natural’s 
jurisdictional customers, and interested 
state commissions. Notice of the filing 
was published in the F ederal R egister  
(36 F.R. 2423). Illinois Power Co. and 
Wisconsin Southern Gas Co., both inter - 
venors in the proceedings, filed state­
ments in support of the proposed settle­
ment. Comments and objections were 
filed by Northern Illinois Gas Co. 
(NIGAS), Iowa-Illinois Gas and Electric 
Co. (Iowa-Illinois) and Northern Indi­
ana Public Service Co. (NIFSCO).

NIGAS objects to the language used 
in paragraph 4 of the Stipulation and 
Agreement wherein the Commission is 
requested to order that the propriety of 
the tariff sheets be promptly determined 
under the standards of section 4 of the

Natural Gas Act. NIGAS on August 5,
1970, moved the Commission to dismiss 
these proceedings under section 4 of the 
Natural Gas Act asserting that the 
limitations of deliveries sought by Nat­
ural constitutes a partial abandonment 
of service which could be decided only 
in a section 7 proceeding. NIGAS con­
tends that whether the standards to be 
applied are section 4 or section 7 or some 
other section of the Natural Gas Act 
should not be settled as a part of this 
agreement. With this we agree. The 
Commission has not yet rendered an 
opinion as to which section is applicable 
nor has the issue been briefed and argued 
as we ordered on September 25, 1970.

NIGAS further objects to the exclu­
sion of any of Natural’s customers whose 
daily Contract Quantity is less than 
30,000 Mcf from the over-take penalties 
of paragraph 5 of the Stipulation and 
Agreement. NIGAS urges that to exclude 
these smaller customers from the penalty 
would be to allow them to take any 
amount of gas up to contract quantity 
for any purpose, including addition of off 
peak or interruptible loads. NIGAS con­
tends that to allow such purchases by 
these customers at a time when NIGAS 
and other users are required to accept 
substantial curtailment of service would 
be unjust. The Stipulation and Agree­
ment specifically provides that the only 
increases that will be allowed such cus­
tomers are firm year around loads; thus, 
there are adequate safeguards against 
off peak and interruptible loads being 
added by these customers.

Iowa-Hlinois filed comments request­
ing clarification of the language in para­
graph 4 discussed above in the first 
objection by NIGAS and that discussion 
makes further comment here unneces«- 
sary. Iowa-Illinois requests clarification 
of the effect of the language in para­
graph 4 which would seem to indicate 
that the tariff Natural proposed on July 
8, 1970, plus any modifications it may 
wish to file on or before October 1, 1971, 
shall become effective on December 1,
1971. This Stipulation and Agreement 
provides a settlement only as to issues 
with respect to allocation of Natural’s 
supply. It allows normal rate filings and 
modification' in schedules which do not 
affect the allocation (such as the rate 
increase in Docket No. RP70-35). Hear­
ings are hereafter ordered reconvened 
to resolve the remaining issues in this 
Docket No. RP70-42, and no further 
modification of tariff provisions with 
respect to allocation or other provisions 
incident thereto will be allowed except 
as may be ordered as a result of further 
proceedings in this docket. Such hearings 
will be set at a time which will allow 
the use of the most recent data on 
Natural’s gas supply, an evaluation of 
the present agreement, and full exami­
nation of the issues presented.

NIPSCO agrees to the curtailment of 
gas delivery in accordance with the 
Stipulation and Agreement but objects 
to paragraph 5, which permits Natural 
to escape contract liability under the Ad­
justment for Delivery Deficiency provided
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in its rate schedule. We bëlieve this ob­
jection to be without merit. The parties 
by voluntarily accepting curtailment 
tacitly agree that Natural is physically 
unable to meet its contract demands. 
Natural shows in its filing, that such 
curtailment is made necessary as a re­
sult of a nationwide gas shortage over 
which it had little or no control, and as a 
result of anti-pollution efforts which 
it could not have reasonably foreseen.

Natural in the Stipulation and Agree­
ment, requests waiver of the Commis­
sion’s general rules and regulations to the 
extent necessary to effectuate all of the 
provisions of this Stipulation and 
Agreement.

We have given full consideration to 
the merits of the controverted issues in 
light of the material presented and con­
clude that the Stipulation and Agree­
ment should be accepted and approved.

The Commission finds: The settlement 
of these proceedings on the basis of the 
Stipulation and Agreement submitted by 
Natural on January 15, 1971, and cor­
rected on January 22, 1971, is reasonable 
and proper and in the public interest and 
should be accepted, approved, and made 
effective.

The Commission orders:
(A) The Stipulation and Agreement 

of January 15, 1971, as corrected on 
January 22, 1971, is approved and the 
tariff sheets appended, as corrected ap­
pendices A, B, C, and D, are made ef­
fective as of December 1,1970, and there­
after until November 30, 1971.

(B) Natural shall fully comply with 
each of the provisions of the Stipulation 
and Agreement, as corrected, and of this 
order.

(C) The hearing in this proceeding 
ordered on July 20, 1970, shall reconvene 
on July 7, 1971, to resolve the remaining 
issues in the proceedings under Docket 
No. RP70-42.

(D) This order is without prejudice to 
any findings or orders which have been 
made or may hereafter be made by the 
Commission, and is without prejudice to 
any claims or contentions which may be 
made by the Commission, its Staff, Nat­
ural, or any other party or person af­
fected by this order, in any proceeding 
now pending or hereafter instituted by or 
against Natural or any other person or 
party.

By the Commission.
[seal] Kenneth P. Plumb,

Acting Secretary.
[PR Doc.71-5095 Piled 4^-12-71;8:47 am ]

[Docket No. E-7619]

NORTHERN STATES POWER CO.
(MINNESOTA)

Notice of Application
April 6, 1971.

Take notice that on March 30, 1971, 
Northern States Power Co. (Applicant) 
filed an application pursuant to section 
204 of the Federal Power Act seeking an 
order authorizing the issuance of $50

million principal amount of first mort­
gage bonds.

Applicant is incorporated under the 
laws of the State of Minnesota with its 
principal business office at Minneapolis, 
Minn., and is engaged primarily in the 
electric utility business in central and 
southern Minnesota, southeastern South 
Dakota, and in the Fargo-Grand Forks 
and Minot areas of North Dakota.

The bonds are to be issued at competi­
tive bidding pursuant to the Commis­
sion’s regulations under the Federal 
Power Act. Applicant has scheduled 
May 26,1971, as the date for the opening 
of bids. The bonds will be dated as of 
June 1, 1971, and will mature on June 1, 
2001.

None of the bonds will be redeemable 
prior to June 1, 1976, other than for the 
sinking fund, with money borrowed at a 
lower cost.

The proceeds from the sale of the 
bonds will be used to prepay some of the 
outstanding short-term borrowings of 
the Applicant, which are estimated at $55 
million as of the date of issuance of the 
bonds. The short-term borrowings have 
been or will be incurred in connection 
with the construction program of 
Applicant.

Expenditures during 1971 for the con­
struction program of Applicant are esti­
mated at $191 million, of which $181 
million is for electric facilities, $6 million 
for gas facilities, and $4 million for heat­
ing, telephone, and general facilities.

Any person desiring to be heard or to 
make any protest with reference to said 
application should, on or before April 23, 
1971, file with the Federal Power Com­
mission, Washington, D.C. 20426, peti­
tions or protests in accordance with the 
requirements of the Commission’s rules 
of practice and procedure (18 CFR 1.8 
or 1.10).

Kenneth F. Plumb, 
Acting Secretary.

[FR Doc.71-5084 Filed 4-12-71;ft:47 a m ]

[Docket No. CS71-237, etc.]

OIL PROPERTIES, INC., ET AL.
Notice of Applications for “Small 

Producer” Certificates 1
April 7, 1971.

Take notice that each of the Applicants 
listed herein has filed an application 
pursuant to section 7(c) of the Natural 
Gas Act and § 157.40 of the regulations 
thereunder for a “small producer” cer­
tificate of public convenience and neces­
sity authorizing the sale for resale and 
delivery of natural gas in interstate com­
merce from areas for which just and 
reasonable rates have been established, 
all as more fully set forth in the appli­
cations which are on file with the Com­
mission and open to public inspection.

Any person desiring to be heard or to 
make any protest with reference to said

1 This no tice  does n o t provide for consoli­
da tio n  fo r hearing  of th e  several m a tte rs  
covered herein.

applications should on or before May 3, 
1971, file with the Federal Power Com­
mission, Washington, D.C. 20426, peti­
tions to intervene or protests in accord­
ance with the requirements of the Com­
mission’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be considered 
by it in determining the appropriate ac­
tion to be taken but will not serve to 
make the protestants parties to the pro­
ceeding. Persons wishing to become par­
ties to a proceeding or to participate as 
a party in any hearing therein must file 
petitions to intervene in accordance with 
the Commission’s rules.

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and the 
Commission’s rules of practice ànd pro­
cedure, a hearing will be held without 
further notice before the Commission on 
all applications in which no petition to 
intervene is filed within the time required 
herein if the Commission on its own re­
view of the matter believes that a grant 
of the certificates is required by the pub­
lic convenience and necessity. Where a 
petition for leave to intervene is timely 
filed, or where the Commission on its 
own motion believes that a formal hear­
ing is required, further notice of such 
hearing will be duly given.

Under the procedure herein provided 
for unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing.

Kenneth F. Plumb, 
Acting Secretary.

DocketNo. Datefiled Name of applicant

CS71-237__ 2-22-71 Oil Properties, Inc., 904 Midland 
Savings Bldg., Denver, CO 80202.CS71-238_ 3-12-71 M. J. Mitchell, 211 North Ervay, 
Room 405, Dallas, TX 75201.CS71-239... 3-15-71 First National Bant, Trustee under the Will of Charles J. 
Watson (deceased), Post Office Box 999, Bartlesville, OK 74003.CS71-240_ 3-17-71 Tesoro Petroleum Corp., 8520 Crownhill, San Antonio, TX 78209.CS71-241_ 3-18-71 William Gruenerwald & As­
sociates, Inc. (Operator) et al. 1111 Vickers Tower, Wichita, KS 67202.C871-242... 3-18-71 William Gruenerwald (Operator) et al., 1111 Vickers Tower, Wichita, KS 67202.

[FR Doc.71-5099 Filed 4r-12-71;8:48 am]

[Project No. 733]

WESTERN COLORADO POWER CO.
Notice of Application for New License 

for Constructed Project
April 7, 1971.

Public notice is hereby given that ap­
plication for a new license has been filed 
under section 15 of the Federal Power 
Act (16 U.S.C. 791a-825r) by the Western 
Colorado Power Co. (correspondence to:
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Sidney G. Baucom, Post Office Box 899, 
Salt Lake City, UT 84110) for its con­
structed Ouray Plant Project No. 733, 
located on the Uncompahgre River in the 
town of Ouray, Ouray County, Colo., af­
fecting lands of the United States within 
the Uncompahgre National Forest.

The Ouray Plant Project consists of: 
(1) A 71-foot high, 70-foot long rubble 
masonry diversion dam with an overflow 
spillway and a flow line intake; (2) a 
3-acre reservoir; (3) a 6,131-foot long 
pipeline and penstock; (4) a pole line 
signal circuit roughly paralleling the 
pipeline; (5) a powerhouse containing a 
432-kw. generating unit; and (6) appur­
tenant facilities.

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before June 30, 
1971, file with the Federal Power Com­
mission, Washington, D.C. 20426, peti­
tions to intervene or protests in accord­
ance with the requirements of the 
Commission’s rules of practice and pro­
cedure (18 CFR 1.8 or 1.10). All protests 
filed with the Commission will be con­
sidered by it in determining the appro­
priate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Persons wishing to be­
come parties to a proceeding or to par­
ticipate as a party in any hearing therein 
must file petitions to intervene in accord­
ance with the Commission’s rules. The 
application is on file with the Commission 
and available for public inspection.

K e n n e t h  F. P lu m b , 
Acting Secretary.

[FR Doc.71-5100 Filed 4-12-71;8:48 am]

FEDERAL RESERVE SYSTEM
PHMFG CORP.

Order Exempting Certain Loans by 
Banks From Securities Credit Regu­
lations
In the matter of the application of 

PHMFG Corp., Washington, D.C., for an 
exemption from Securities Credit Regula­
tions in connection with certain bank 
loans for the purpose of acquiring all the 
assets of F. I. duPont, Glore Forgan & 
Co.

There has come before the Board of 
Governors, pursuant to section 7(d) of 
the Securities Exchange Act of 1934 (15 
U.S.C. 78g(d)) and §§ 207.1(f) (3) of the 
Federal Reserve Regulation G (12 CFR 
207.1(f)(3) ) and 221.2(1) of Federal Re­
serve Regulation U (12 CFR 221.2(1)), 
the application of PHMFG Corp., Wash­
ington, D.C. (“Applicant”) , a corporation 
organized and existing under the laws of 
the District of Columbia, for an exemp­
tion from the application of securities 
credit regulations in the circumstances 
set forth below.

Applicant proposes to obtain one or 
more loans from a bank or banks not

exceeding $30 million in the aggregate 
which loan or loans will be secured by 
stock and the proceeds thereof used by 
Applicant to provide capital to F. I. 
duPont, Glore Forgan & Co. (“duPont”) , 
a registered broker/dealer and member 
firm of the New York Stock Exchange, 
Inc. In connection with the proposed loan 
or loans, duPont will become a corpora­
tion, and Applicant will become and re­
main a controlling person of such cor­
poration, as defined in a rule of the 
Securities and Exchange Commission 
(Rule 12b-2 (17 CFR 240.12b-2) ).

As required by §§ 207.1(f) (3) of Regu­
lation G and 221.2(1) of Regulation U, 
the Board has obtained certification by 
the Securities Investor Protection Cor­
poration (“SIPC”) that circumstances 
exist as to the financial condition of du­
Pont which make it appropriate for the 
exemption to be granted.

The Board has considered the applica­
tion in the light of the factors set forth 
in section 7(d) of the Act and in addi­
tion has obtained such certification by 
the SIPC. Upon such consideration, the 
Board finds and concludes that an ex­
emption from securities credit regula­
tions for the purpose of providing the 
substantial infusion of capital into.'du­
Pont, as contemplated by Applicant, 
would be appropriate in the public inter­
est and for the protection of investors: 
Provided, That all of the proceeds of 
such loan or loans as are covered by this 
order are contributed to duPont as capi­
tal (as defined in Rule 325 of the New 
York Stock Exchange, Inc.), that the 
proceeds of any withdrawal of such capi­
tal from duPont by Applicant shall be 
used to reduce or retire said loan or loans, 
and that Applicant becomes and remains 
a controlling person of duPont as afore­
said. It is the Board’s judgment that sub­
ject to such conditions, the application 
should be approved.

Accordingly, it is hereby ordered, For 
the reasons set forth in the findings sum­
marized above, that said application be 
and hereby is approved subject to the 
provisos hereinabove stated: And pro­
vided further, That the said loan or loans 
and related transactions are consum­
mated within 90 calendar days following 
the date of this order, or within such ex­
tended period of time as may be granted 
by the Board upon application therefor 
filed 5 days prior to expiration of the 
said 90-day period.

By order of the Board of Governors, 
April 2, 1971.1

[seal] K e n n e t h  A. K en y o n ,
Deputy Secretary.

[FR Doc.71-5066 Filed 4r-12-71;8:45 am ]

1 Voting for th is  action : C hairm an B urns 
and  Governors Robertson, M itchell, Daane, 
Brim m er, and  Sherrill.

Absent and  n o t voting: Governor Maisel.

INTERIM COMPLIANCE PANEL 
(COAL MINE HEALTH AND 
SAFETY)
FEDS CREEK COAL CO , INC.

Application for Renewal Permit; No­
tice of Opportunity for Public
Hearing

Application for a Renewal Permit for 
Noncompliance with the Interim Manda­
tory Dust Standard (3.0 mg./m.3) has 
been received for consideration as 
follows:

(1) ICP Docket No. 10868, Feds Creek Coal 
Co., Inc., Feds Creek No. 1 Mine, USBM ID 
No. 15 02097 0, M outhcard, Pike County, Ky., 
Section ID No. 001 (3rd S o u th ) , Section ID 
No. 003 (South  M ains), Section ID No. 002 
(2nd R ig h t) .

In accordance with the provisions of 
section 202(b)(4) of the Federal Coal 
Mine Health and Safety Act of 1969 (83 
Stat. 742, et seq., Public Law 91-173), 
notice is hereby given that requests for 
public hearing as to an application for 
renewal may be filed within 15 days 
after publication of this notice. Requests 
for public hearing must be completed in 
accordance with 30 CFR Part 505 (35 F.R. 
11296, July 15,1970), copies of which may 
be obtained from the panel on request.

A copy of the application is available 
for inspection and requests for public 
hearing may be filed in the office of the 
Correspondence Control Officer, Interim 
Compliance Panel, Suite 800, 1730 K 
Street NW„ Washington,. DC 20006.

G eorge A. H ornbeck ,
Chairman,

Interim Compliance Panel.
A p r il  6 , 1971.
[FR Doc.71-5078 Filed 4r-12-71;8:46 am]

WESTMORELAND COAL CO.
Application for Renewal Permit; No­

tice of Opportunity for Public 
Hearing
Application for a Renewal Permit for 

Noncompliance with the Interim Manda­
tory Dust Standard (3.0 mg./m.3) has 
been received for consideration as 
follows:

(1) ICP Docket No. 10035, Westmoreland 
Coal Co., H am pton No. 3 Mine, USBM ID No. 
46 01283 0, Clothier, Boone County, W. Va., 
Section ID No. 002 (6 R igh t off 4 Left).

In accordance with the provisions of 
section 202(b)(4) of the Federal Coal 
Mine Health and Safety Act of 1969 (»-i 
Stat. 742, et seq., Public Law 91-173), 
notice is hereby given that requests for 
public hearing as to an application for 
renewal may be filed within 15 days after 
publication of this notice. Requests for 
public hearing must be completed in
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accordance with 30 CFR Part 505 (35 PR 
11296, July 15, 1970), copies of which 
may be obtained from the panel on 
request.

A copy of the application is available 
for inspection and requests for public 
hearing may be filed in the office of the 
Correspondence Control Officer, Interim 
Compliance Panel, Suite 800, 1730 K
Street NW., Washington, DC 20006.

•
G eorge A. H ornbeck , 

Chairman,
Interim Compliance Panel. 

Apr il  7,1971.
[FR Doc.71-6079 Filed 4-12-71;8:46 am]

SECURITIES AND EXCHANGE 
COMMISSION

[812-2837]

ANDES COPPER MINING CO.
Notice of Application for Order of 

Temporary Exemption
A p r il  5,1971.

Notice is hereby given that Andes 
Copper Mining Co. (Andes), 25 Broad­
way, New York, NY 10004, has applied 
pursuant to section 6(c) of the Invest­
ment Company Act of 1940 (Act) for an 
order of the Commission temporarily 
exempting it from the provisions of sec­
tion 7 of the Act. All interested persons 
are referred to the application which is 
on file with the Commission for a state­
ment of the representation, which are 
summarized below.

The Anaconda Co. (Anaconda) owns 
99.64 percent of the outstanding stock 
of Andes and approximately 315 indi­
viduals, most of whom are residents of 
the United States, own the balance of the 
shares outstanding. Andes owns 49 per­
cent of the capital stock of Compania de 
Cobre Salvador S.A. (Salvador), a Chil­
ean corporation with, the remaining 
capital stock owned by an agency of the 
Chilean government.

Andes has on file with the Commission 
an application for an order under section 
3(b) (2) of the Act declaring that Andes 
is not an investment company. Section 
3(b) (2) of the Act provides that the 
filing of on application thereunder shall 
exempt the applicant for a period of 60 
days from all provisions of the Act ap­
plicable to investment companies as 
such.

The 60-day period expired on Decem­
ber 6, 1970, and Andes which has not 
registered as an investment company 
under the Act requests exemption from 
section 7 retroactively from that date 
until the Commission has acted upon the 
application under section 3(b) (2) of the 
Act.

Andes in requesting such temporary 
exemption has agreed that it shall be 
subject to all other provisions of the Act 
and the rules and regulations thereunder 
as though it were a registered company 
other than the following:

Section 8;
Section 10(a);

Section 1 3 (a )(2 );
Section  17 except subsections (h ) an d  (1): 

Provided however. Anaconda m ay con tinue  
to  ac t in  th e  regu lar course of business as 
pu rchasing  agen t fo r Andes and  for i ts  cop­
per m in ing  subsid iary  Salvador; Anaconda 
Sales Co., a wholly owned subsid iary  of Ana­
conda, m ay con tinue  to  ac t as Salvador’s 
sales agent; A naconda m ay con tinue  to  
charge Andes (as well as its  o th er subsid i­
aries) for office space and  overhead services 
provided i t  a t  A naconda’s New York offices; 
an d  Andes & Chile E xploration Co., an o th e r 
A naconda subsidiary, m ay con tinue  to  share 
jo in t office space in  Santiago, Chile, on a basis 
no  less favorable to  Andes th a n  th e  p resen t 
basis;

Section  18 (except subsection  ( d ) , section 
30, an d  section 31.

Notice is further given that, in respect 
to the application pursuant to section 6
(c) of the Act for an order of temporary 
exemption, any interested person may, 
not later than April 26,1971, at 5:30 p.m., 
submit to the Commission in writing a 
request for a hearing on the matter ac­
companied by a statement as to the na­
ture of his interest, the reasons for such 
request, and the issues of fact or law 
proposed to be controverted or he may 
request that he be notified if the Com­
mission should order a hearing thereon. 
Any such communication should be ad­
dressed: Secretary, Securities and Ex­
change Commission, Washington, D.C. 
20549. A copy of such request shall be 
served personally or by mail (airmail if 
the person being served is located more 
than 500 miles from the point of mail­
ing) upon applicant at the address stated 
above. Proof of such service (by affidavit 
or in case of an attorney at law by cer­
tificate) shall be filed contemporane­
ously with the request. At any time after 
said date, as provided by Rule 0-5 of the 
rules and regulations promulgated under 
the Act, an order disposing of thie apppli- 
cation for an order of temporary exemp­
tion may be issued by the Commission 
upon the basis of the information stated 
in said application, unless an order for 
hearing thereon shall be issued upon re­
quest or upon the Commission’s own mo­
tion. Persons who request a hearing or 
advice as to whether a hearing is ordered 
will receive notice of further develop­
ments in this matter, including the date 
of the hearing (if ordered) and any post­
ponements thereof.

For the Commission, by the Division of 
Corporate Regulation, pursuant to dele­
gated authority.

[ seal] R o salie F .  S ch neider ,
Recording Secretary.

[FR Doc.71-5072 F iled 4-12-71;8:46 am ]

[File No. 24C-3202]

DATACON INTERNATIONAL, INC.
Order Temporarily Suspending Ex­

emption, Statement of Reasons 
Therefor, and Notice of Opportu­
nity for Hearing

April 6, 1971.
I. Datacon International, Inc. (Issu­

er) , a corporation incorporated under the

laws of the State of Delaware on June 
23, 1969, with offices at 2745 Bernice 
Road, Lansing, IL, filed with the Com­
mission on June 30, 1970, a notification 
on Form 1-A, and an offering circular 
pertaining to a proposed offer to rescind 
the sale of 58,933 shares of its $1 par 
value common stock for the purpose of 
obtaining an exemption from the reg­
istration requirements of the Securities 
Act of 1933, as amended, pursuant to 
the provisions of section 3(b) thereof and 
Regulation A promulgated thereunder.

n . The Commission has reasonable 
cause to believe that the terms and con­
ditions of Regulation A have not been 
complied with in the following respects:

A. The offering circular is materially 
deficient in that the financial statements 
included therein, being dated March 31, 
1970, are approximately 11 months prior 
to the date hereof and exceed the 6- 
month period established by Item 11(a) 
(2) of Schedule I, adopted pursuant to 
Regulation A.

B. The financial statements are ma­
terially deficient in that:

(1) The balance sheet and accompa­
nying notes (a) fails to disclose the 
method of valuing inventory; (b) in­
cludes arbitrary dollar values assigned 
to fixed assets, and (c) omits to disclose 
the material fact that a material con­
tingent liability exists.

(2) The Operating Statement con­
tains material omissions relating to 
sources of income and charges against 
income.

C. The issuer through its officers and 
directors has failed to cooperate with 
the Commission, as required by Rule 
261(a) (7) of the general rules and reg­
ulations under the Securities Act of 1933, 
as amended.

in. It is ordered, Pursuant to Rule 261 
(a) of the general rules and regulations 
under the Securities Act of 1933, as 
amended, that the exemption of the is- 
surer under Regulation A be, and it 
hereby is, temporarily suspended.

It is further ordered, Pursuant to Rule 
7 of the Commission’s rules of practice, 
that the issuer file answer to the allega­
tions contained in this order within 30 
days of the entry thereof.

Notice is hereby given that any per­
sons having any interest in the matter 
may file with the Secretary of the Com­
mission a written request for hearing 
within 30 days after the entry of this 
order; that within 20 days after receipt 
of such request, the Commission will, or 
at any time upon its own motion may, 
set the matter down for hearing at a 
place to be designated by the Commis­
sion for the purpose of determining 
whether this order of suspension should 
be vacated or made permanent, without 
prejudice however, to the consideration 
and presentation of additional matters 
at the hearing; that if no hearing is 
requested, and none is ordered by the 
Commission, this order shall become 
permanent on the 30th day after its 
entry and shall remain in effect unless, 
or until, it is modified or vacated by the 
Commission; and that notice of the time
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and place for such hearing will be 
promptly given by the Commission.

By the Commission.
[ seal] R o salie P . S ch n eid er ,

Recording Secretary.
[FR Doc.71-5070 Filed 4-12-71:8:46 am]

[811-1368]

FINANCIAL INSTITUTIONS GROWTH 
FUND, INC.

Notice of Proposal To Terminate 
Registration

A p r il  5, 1971.
Notice is hereby given that the Com­

mission proposes, pursuant to section 
8(f) of the Investment Company Act of 
1940 (Act), to declare by order upon its 
own motion that Financial Institutions 
Growth Fund, Inc. (Fund), c/o  1 Chase 
Manhattan Plaza, 54th Floor, New York, 
NY 10005, a corporation organized under 
the laws of the State of Maryland, and 
registered under the Act as an open-end, 
nondiversified management investment 
company, has ceased to be an investment 
company.

Fund was organized in Maryland on 
January 3, 1966, and filed a Notification 
of Registration on Form N-8A with the 
Commission on January 28, 1966. It filed 
its Registration Statement on Form N- 
8B-1 on April 27, 1966.

On June 7, 1967, a meeting of share­
holders was held and a Plan of Complete 
Liquidation (the Plan) was adopted by 
unanimous vote. Fund has not effected 
any transactions in securities subsequent 
to the adoption of the Plan, except for 
the purposes of effecting the Plan. By 
October 1, 1967, applicant had liquidated 
and distributed substantially all of its 
assets to its sole stockholder, The Fund 
of Funds, Ltd.

Section 8(f) of the Act provides in 
pertinent part, that when the Commis­
sion, on its own motion, finds that a 
registered investment company has 
ceased to be an investment company, it 
shall so declare by order, and that upon 
the effectiveness of such order, which 
may be issued upon the Commission’s 
own motion where appropriate, the regis­
tration of such Company shall cease to 
be in effect.

Notice is further given that any inter­
ested person may, not later than April 
23,1971, at 5:30 p.m., submit to the Com­
mission in writing a request for a hearing 
on the matter accompanied by a state­
ment as to the nature of his interest, the 
reason for such request, and the issues of 
fact or law proposed to be controverted, 
or he may request that he be notified if 
the Commission shall order a hearing 
thereon. Any such communication should 
be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 
20549. A copy of such request shall be 
served personally or by mail (airmail if 
the person being served is located more 
than 500 miles from the point of mailing) 
upon the company at the same address 
set forth above. Proof of such service (by

affidavit or in case of an attorney at law 
by certificate) shall be filed contempo­
raneously with the request. At any time 
after said date, as provided by Rule 0-5 
of the rules and regulations under the 
Act, an order disposing of the matter may 
be issued by the Commission upon the 
basis of the information stated in this 
notice, unless an order for hearing upon 
this matter shall be issued upon request 
or upon the Commission’s own motion. 
Persons who request a hearing or advice 
as to whether a hearing is ordered will 
receive notice of further developments in 
this matter, including the date of the 
hearing (if ordered) and any postpone­
ments thereof.

For the Commission, by the Division of 
Corporate Regulation, pursuant to dele­
gated authority.

[ seal ] - R osalie F. S ch n eid er ,
Recording Secretary.

[FR Doc.71-5073 Filed 4^12-71;8:46 am ]

TARIFF COMMISSION
[AA1921-68]

CERAMIC WALL TILE FROM THE 
UNITED KINGDOM

Determination of Injury
The Assistant Secretary of the Treas­

ury advised the Tariff Commission on 
January 5, 1971, that ceramic wall tile 
from the United Kingdom is being, or is 
likely to be, sold at less than fair value 
within the meaning of the Antidumping 
Act, 1921, as amended, In accordance 
with the requirements of section 201(a) 
of the Antidumping Act (19 U.S.C. 
160(a)), the Tariff Commission insti­
tuted Investigation No. AA1921-68 to 
determine whether an industry in the 
United States is being, or is likely to be, 
injured, or is prevented from being estab­
lished, by reason of the importation of 
such merchandise into the United States.

A public hearing was held on March 
2 and 3, 1971. Notice of the investigation 
and hearing was published in the F ederal 
R eg ister  of January 19, 1971 (36 F.R. 
844).

In arriving at a determination in this 
case, the Commission gave due consider­
ation to all written submissions from 
interested parties, evidence adduced at 
the hearing, and all factual information 
obtained by the Commission’s staff from 
questionnaires, personal interviews, and 
other sources.

On the basis of the investigation, the 
Commission determined by a vote of 4 
to l 1 that an industry in the United 
States was being injured by reason of the 
importation of ceramic wall tile from the 
United Kingdom sold at less than fair 
value within the meaning of the Anti­
dumping Act, 1921, as amended.

1 Commissioners S u tton , C lubb, Moore, and  
Young determ ined in  th e  affirmative. Com­
m issioner Leonard determ ined in  th e  
negative.

S tatem ent  o f  R easons for  A ffirmative
D eterm in a tio n  by  C o m m issio n er s  S ut­
to n , C lubb , M oore, and Y oung

In our opinion, an industry in the 
United States is being, or is likely to be, 
injured by reason of the importation of 
ceramic wall tile from the United King­
dom, which is being sold at less than fair 
value (LTFV) within the meaning of the 
Antidumping Act, 1921, as amended.

In reaching this determination, three 
reasons have been persuasive: (1) Im­
ports of ceramic wall tile from the United 
Kingdom have taken a sharply increased 
share of the U.S. market; (2) the prices 
of LTFV British tile have, for the most 
part, been below those of comparable 
domestic tile; and (3) the sales of LTFV 
ceramic wall tile have contributed to de­
clining prices of some domestically pro­
duced tile.

The industry. The Commission has 
considered the injured industry to consist 
of those facilities in the United States 
engaged in the production of glazed ce­
ramic wall tile. Such tile is currently 
produced domestically by 25 firms in 38 
plants located in 12 States. Most of the 
firms produce only ceramic wall tile; 
some also produce mosaic tile.

The LTFV imported product. Virtually 
all ceramic wall tile from the United 
Kingdom determined by Treasury to be 
sold at LTFV was of the size 4xk ”  x 41/4" 
x %" and matching trim. The LTFV im­
ports consisted predominantly of glazed 
ceramic wall tile and trim in solid shades, 
i.e., white, speckled white, cream, ivory, 
and various colors. Virtually no decora­
tive ceramic wall tile and trim were 
found by Treasury to be sold at LTFV. 
The LTFV imports came from two man­
ufacturers in the United Kingdom who 
work together in the promotion of sales 
of such tile to the United States.

The U.S. market. Ceramic wall tile and 
trim is used principally in the United 
States for surfacing walls in residential 
and honresidential construction. The 
market for such products is scattered 
widely throughout the United States. It 
is related directly to the volume of do­
mestic construction activities; sales are 
not highly concentrated in any particu­
lar geographic àrea.

Tests of injury.—The share of the U.S. 
market supplied by imports of ceramic 
wall tile from the United Kingdom rose 
sharply in 1968 (when LTFV sales oc­
curred) , and have remained at a higher 
level since then. In 1965-67, the period 
preceding the Treasury investigation, the 
United Kingdom supplied between 2 and 
3 percent of annual U.S. consumption of 
ceramic wall tile. In 1968, the year which 
encompassed most of the time penoo 
covered by the Treasury study of LTFV 
imports, the United" Kingdom supplied 6 
percent of the U.S. market—double or 
more the share that it had supplied in 
the immediately preceding years. There­
after, the United Kingdom’s share rose 
to 7 percent in 1969, and then declined 
to 6 percent in 1970. As indicated above, 
a part of the imports of ceramic wall 
tile from the United Kingdom in 1968
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were found to have been sold at less than 
fair value. However, the volume of LTFV 
imports was substantial, and they con­
tributed materially to the increase in the 
imports of wall tile from the United 
Kingdom in that year.

Information obtained by the Commis­
sion in the investigation indicates that 
most British ceramic wall the of the 
types imported at LTFV has been sold 
in the United States in recent years at 
prices below those of comparable do­
mestic wall the. The LTFV margins ap­
plicable to specific types of the generally 
were equivalent to most of the margin of 
underselling in the United States; in 
some cases, the LTFV margin that was 
found was greater than the margin of 
underselling. In any event, it is clear that, 
in most cases, the British wall tile sold 
at LTFV would not have enjoyed the 
same price advantage vis-a-vis com­
parable U.S. wall tile except for the LTFV 
margin. In turn, if the British tile had 
had a lesser price advantage (or been 
offered at prices equivalent to those of 
domestic the), the market penetration 
achieved by the British tile would have 
been less than in fact occurred.

Since 1968 a number of domestic pro­
ducers have had to reduce the prices of 
their the sold in the U.S. market. The 
Commission obtained information on the 
prices of domestic and imported tile in 
selected geographic markets in which 
substantial quantities of British tile were 
sold. Although pricing patterns varied 
somewhat, it is clear from the data that 
various domestic producers reduced their 
prices at the time that imports of British 
tile were increasing and being sold at 
prices lower than those for domestic tile. 
Under these circumstances, it is clear 
that the LTFV imports contributed to 
price deterioration in U.S. markets and 
to loss of sales by U.S. producers.

Conclusion. In the Commission’s judg­
ment, the imports of ceramic wall tile 
from the United Kingdom, sold at LTFV, 
have adversely affected the prices of com­
parable domestic tile, and have caused 
loss of sales by U.S. producers. Accord­
ingly, we determine that an industry in 
the United States is being injured by 
reason of such LTFV imports.
Statement o p  R easons for  N egative

Determ ina tio n  o p  C o m m issio n er
Leonard

The Antidumping Act, 1921, as 
amended, requires that the Tariff Com­
mission find two conditions satisfied be­
fore an affirmative determination can be 
made.

First, there must be injury, or likeli­
hood of injury, to an industry in the 
United States, or an industry in the 
United States must be prevented from 
being established. The quantum or de­
scription of injury is not disclosed in the 
statute. i..

And second, such injury (or likelihood 
of injury or prevention of establishment) 
must be “by reason of” the importation 
mto the United States of the class or 
hind of foreign merchandise the Secre- 
fôry of the Treasury determined is being

or is likely to be sold at less than fair 
value.

If either condition is not satisfied, a 
negative determination must be made. 
In the instant investigation, I find the 
second condition described above is not 
satisfied and therefore a negative deter­
mination is required. The facts before us 
do not show any injury or likelihood of 
injury to an industry in the United States 
by reason of the importation of ceramic 
wall tile from the United Kingdom sold 
or likely to be sold at less than fair value.1 
What the facts do show follows.

Market penetration. During the years 
1965-67, the period immediately preced­
ing Treasury’s investigation of sales at 
less than fair value, imports of ceramic 
wall tile from the United Kingdom 
amounted to between 2 and 3 percent 
of U.S. consumption. In 1968, the period 
in which Treasury found sales at less 
than fair value,1 total imports of ceramic 
wall tile from the United Kingdom sup­
plied 6.4 percent of the U.S. market. 
A substantial share of the imports from 
the United Kingdom, however, were 
found not to have been sold at less than 
fair value; the LTFV imports of British 
tile accounted for a small share of the 
U.S. market, about 2 percent. The Treas­
ury has not determined the extent of 
sales at less than fair value for the pe­
riod since 1968, but British tile has since 
accounted for about the same or smaller 
share of the U.S. market as in 1968— 
6.6 percent in 1969 and 5.5 percent in 
1970.

Aggregate U.S. imports of British tile 
did jump moderately in 1968, both abso­
lutely and relative to U.S. production. 
U.S. consumption of ceramic wall tile, 
however, rose rather sharply in that year, 
being about 15 percent larger than in 
1967. This rise in U.S. market demand 
drew increased imports from all sources. 
For example, the share of the U.S. mar­
ket supplied by countries other than the 
United Kingdom, principally Japan, rose 
materially in 1968—from about 18 per­
cent in 1967 to about 22 percent. After 
1968 the share of the U.S. market sup­
plied by countries other than the United 
Kingdom declined (as did the United 
Kingdom's share)—to 21 percent in 1969 
and 20 percent in 1970.

There is no clear indication from the 
Tariff Commission’s investigation that 
the increased sales of British ceramic 
wall tile in the U.S. market in recent 
years, had they not been made, would 
have accrued to the domestic industry. 
On the contrary, it is probable that a 
large proportion of such sales would 
have accrued to importers of tile from 
third countries, among them the im-

1 There is no evidence th a t  th e  im porta tion  
of B ritish  wall tile  sold or likely to  be sold 
in  th e  U nited  S ta tes a t  less th a n  fa ir value 
prevented  an  ind u stry  in  th e  U nited  S ta tes 
from  being established; therefore, th is  conse­
quence of dum ping, a  s ta tu to ry  a lte rna tive  
to  in ju ry  or likelihood of in ju ry , will n o t be 
trea ted  fu rth e r.

»T reasury’s investigation  of th e  prices of 
B ritish  tile  actually  covered th e  las t th ree  
q u arte rs of 1968 and  th e  first q u a rte r of 1969.

porters of Japanese wall tile, whose 
prices have been materially below those 
of both domestically produced and im­
ported British wall tile.

Price suppression or depression. The 
prices of domestically produced wall tile, 
on the average, have remained stable 
since 1964. The same can be said of the 
prices of British wall tile since 1967, al­
though it is true that such prices gen­
erally held at a lower level than domes­
tically-produced tile prices. The prices 
of Japanese wall tile, as noted above, 
have been materially below those of both 
domestic and British tile in recent years.

Data obtained in this investigation in­
dicate that the net delivered prices of 
ceramic wall tile sold by U.S. producers, 
considered individually, followed diver­
gent trends during 1967-70. For some 
producers such prices declined, for some 
they increased, and for some they re­
mained relatively constant. The diver­
gent trends existed for both first or 
second quality tile.

Conclusion. Given the relatively con­
stant national average price for both do­
mestically-produced and British ceramic 
wall tile in U.S. markets, together with 
diverging price patterns for individual 
domestic producers and materially lower 
prices for third-country imports, I can­
not conclude that less-than-fair-value 
sales of British ceramic wall tile in U.S. 
markets have had either a suppressing 
or depressing effect on domestic market 
prices. In the absence of such fair price 
effects in the instant case, along with 
the small market penetration of less- 
than-fair-value sales, I cannot sustain 
a determination of injury or likelihood 
of injury to the domestic industry that 
is by reason of less-than-fair-value sales 
of imports from the United Kingdom, or 
of the likelihood of such sales, and hence, 
I determine in the negative.

My negative determination in this case 
is entirely consistent with my previous 
negative determination in the Cambridge 
Tile Manufacturing Co. case, a workers’ 
case brought under the adjustment as­
sistance provisions of the Trade Expan­
sion Act of 1962. In the latter case I 
attributed increased U.S. imports, in 
part, to price discrimination practiced 
by the Japanese and stated that “In 1966, 
* * *, as an outgrowth of the Treasury 
dumping investigation of wall tile and on 
the basis of informal negotiations with 
the U.S. Government, the Japanese 
Government imposed mandatory quan­
titative controls on exports of wall and 
floor tile to the United States and mini­
mum export prices on exports of wall 
tile to the United States. It is apparent 
to us that the imposition of these con­
trols has resulted in the United Kingdom 
and Mexico, former major suppliers, re­
gaining a significant share of the U.S. 
domestic wall tile market.” 1 It was thus 
indicated in the Cambridge Tile case that

»Ceram ic Floor an d  W all T ile: C ertain 
W orkers of th e  Cambridge T ile Mfg. Co., 
Investigation  No. TEA-W-11, TC Pub lica tion  
318, M arch 1970, p. 6.
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increased imports from the United King­
dom were attributable not to price dis­
crimination practiced by the British, but 
rather to the imposition of export re­
strictions by the Japanese.

By order of the Commission.
[ seal] K en n eth  R. M ason ,

Secretary.
[PR Doc.71—5111 Piled 4-12-71;8:49 am ]

INTERSTATE COMMERCE 
COMMISSION

FOURTH SECTION APPLICATIONS FOR 
RELIEF

A pr il  7, 1971.
Protests to the granting of an appli­

cation must be prepared in accordance 
with Rule 1100.40 of the general rules 
of practice (49 CPR 1100.40) and filed 
within 15 days from the date of publica­
tion of this notice in the F ederal 
R eg ister .

L ong- and-S h ort  H aul

FSA No. 42170—Peanuts between 
points in Oklahoma and Texas. Filed by 
Southwestern Freight Bureau, agent (No. 
B-218), for interested rail carriers. Rates 
on peanuts, unshelled, raw, in bulk or in 
sacks, in boxes or in barrels, in carloads, 
as described in the application, between 
points in Oklahoma, on the one hand, 
and points in Texas, on the other.

Grounds for relief—Private truck com­
petition, revision of minimum weights.

Tariff—Supplement 96 to Southwest­
ern Freight Bureau, agent, tariff ICC 
4702.

FSA No. 42171—Electrodes and Re­
lated Articles from Memphis, Tennessee. 
Filed by Southwestern Freight Bureau  ̂
agent (No. B-220), for interested rail 
carriers. Rates on electrodes, carbon fur­
nace or electrolytic bath (carbon plugs), 
NOIBN, green electrode mix, loose or in 
packages, straight or mixed carloads, as 
described in the application, from Mem­
phis, Tenn., to Bayport, Cypress, East 
Baytown, and Houston, Tex.

Grounds for relief—Water compe­
tition.

Tariffs—Supplements 91 and 107 to 
Southwestern Freight Bureau, agent, 
tariffs ICC 4875 and 4847, respectively.

By the Commission.
[ seal] R obert L. O sw ald ,

Secretary.
[FR Doc.71-5119 Filed 4-12-71;8:49 am]

FOURTH SECTION APPLICATION FOR 
RELIEF

A p r il  8, 1971.
Protests to the granting of an applica­

tion must be prepared in accordance with 
Rule 1100.40 of the general rules of prac­
tice (4 9  CFR 1100 .40) and filed within 15 
days from the date of publication of this 
notice in the F ederal R eg ister .

L ong- and-S h o rt  H aul

FSA No. 42172.—Liquid caustic soda 
from St. Gabriel, La. Filed by O. W. 
South, Jr., agent, (No. A6241), for inter­
ested rail carriers. Rates on sodium 
(soda), caustic (sodium hydroxide), in 
tank carloads, as described in the ap­
plication, from St. Gabriel, La., to Gran- 
iteville, S.C.

Grounds for relief—Market competi­
tion.

Tariff—Supplement 179 to Southern 
Freight Association, agent, tariff ICC 
S-699.

By the Commission.
[seal] R obert L. O sw ald ,

Secretary.
[FR Doc.71-5120 Filed 4^12-71;8:49 am]

[Notice 276]

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS

A pr il  7, 1971.
The following are notices of filing of 

applications for temporary authority 
under section 210a(a) of the Interstate 
Commerce Act provided for under the 
new rules of Ex Parte No. MC-67 (49 
CFR Part 1131), published in the F ederal 
R eg ister , issue of April 27, 1965, effective 
July 1,1965. These rules provide that pro­
tests to the granting of an application 
must be filed with the field official named 
in the F ederal R egister  publication, 
within 15 calendar days after the date of 
notice of the filing of the application is 
published in the F ederal R eg ister . One 
copy of such protests must be served on 
the applicant, or its authorized repre­
sentative, if any, and the protests must 
certify that such service has been made. 
The protests must be specific as to the 
service which such protestant can and 
will offer, and must consist of a signed 
original and six copies.

A copy of the application is on file, 
and can be examined at the Office of the 
Secretary, Interstate Commerce Com­
mission, Washington, D.C., and also in 
field office to which protests are to be 
transmitted.

M otor C arriers o f  P roperty

No. MC 4483 (Sub-No. 14 TA), filed 
April 5, 1971. Applicant: MONSON
DRAY LINE, INC., Route 1, Red Wing, 
MN 55066. Applicant’s representative: 
A. R. Fowler, 2288 University Avenue, 
St. Paul, MN 55114. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport­
ing: Silos, knocked down or in sections, 
and component parts thereof, including 
silo loading and unloading equipment 
and equipment and materials incidental 
to the erection and completion of silos, 
from Cannon Falls, Minn., to points in 
Iowa, Minnesota, and Wisconsin, for 180 
days. Supporting shipper: H & H Silo Co., 
Inc., Cannon Falls, Minn. 55009. Send 
protests to: A. N. Spath, District Super­
visor, Bureau of Operations, Interstate 
Commerce Commission, 448 Federal

Building and U.S. Courthouse, 110 South 
Fourth Street, Minneapolis, MN 55401.

No. MC 40270 (Sub-No. 11 TA), filed 
April 5, 1971. Applicant: CRABBS
TRANSPORT, INC., Rural Route No. 2, 
Post Office Box 3486, Enid OK 73701. Ap­
plicant’s representative : Glenn E. Crabbs 
(same address as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Animal and poultry feed 
and feed ingredients, in tank- or hopper- 
type vehicles, between Enid, Okla., on the 
one hand, and, on the other, points in 
Kansas, for 180 days. Supporting ship­
per: Farmland Industries, Inc., C. H. 
DeKesel, manager, Transportation Serv­
ice, Kansas City, MO 64116. Send pro­
tests to : C. L. Phillips, District 
Supervisor, Interstate Commerce Com­
mission, Bureau of Operations, Room 240 
Old Post Office Building, 215 Northwest 
Third, Oklahoma City, OK 73102.

No. MC 107544 (Sub-No. 99 TA), filed 
April 1, 1971. Applicant: LEMMON 
TRANSPORT COMPANY, INCORPO­
RATED, Post Office Box 580, Marion, 
VA 24354. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: Fuel 
oil, in bulk, in tank vehicles, from Piney 
Point, Md., to Fredericksburg and Front 
Royal, Va., for 180 days. Supporting 
shipper: FMC Corp., 633 Third Avenue, 
New York, NY 10017. Send protests to: 
Clatin M. Harmon, District Supervisor, 
Interstate Commerce Commission, Bu­
reau of Operations, 215 Campbell Ave­
nue SW., Roanoke, VA 24011.

No. MC 110525 (Sub-No. 1000 TA), 
filed April 1, 1971. Applicant: CHEM­
ICAL LEAMAN TANK LINES, INC., 520 
East Lancaster Avenue, Downingtown, 
PA 19335. Applicant’s representative:
Thomas J. O’Brien (same address as 
above). Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Portland 
cement, in bulk, in tank vehicles, from 
Howes Cave, N.Y., to Garfield Heights, 
Ohio, for 180 days. Supporting shipper: 
Penn-Dixie Cement Corp., Post Office 
Box 152, Nazareth, PA 18064. Send pro­
tests to: Peter R. Guman, District Super­
visor, Interstate Commerce Commission, 
Bureau of Operations, 1518 Walnut 
satvoot Bmm ifioo Philadelphia, PA
19102.

No. MC 110563 (Sub-No. 61 TA).filed 
April 5, 1971. Applicant: COLDWAx 
FOOD EXPRESS, INC., Box 47, Omo 
Building, Sidney, OH 45365. Applicants 
representative: John L. Maurer (same 
address as above). Authority sought o 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport­
ing : Inedible boneless beef, from plants 
in Norfolk, Ainsworth, Brunswick, and 
Gering, Nebr., to Allen Products Co., a 
Crete, Nebr., and Cleveland, Ohio, for 150 
days. Supporting shipper: CET Enter­
prises, Inc., Post Office Box 979, Norfolk, 
Nebr. 68701. Send protests to: Keith D. 
Warner, District Supervisor, Interstate
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Commerce Commission, Bureau of Oper­
ations, 5234 Federal Office Building, 234 
Summit Street, Toledo, OH 43604.

No. MC 111401 (Sub-No. 328 TA), filed 
April 5, 1971. Applicant: GROENDYKE 
TRANSPORT, INC., 2510 Rock Island 
Boulevard, Post Office Box 632, Enid, 
OK 73701. Applicant’s representative: 
Victor Comstock (same address as 
above). Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Printing 
ink, in bulk, from Tulsa, Okla., to Seattle, 
and Vancouver, Wash., for 180 days. Sup­
porting shipper: Sum Chemical Corp., 
J. Bolzak, Director of Traffic, 631 Central 
Avenue, Carlstadt, NJ 02072. Send pro­
tests to: C. L. Phillips, District Super­
visor, Interstate Commerce Commission, 
Bureau of Operations, Room 240, Old 
Post Office Building, 215 Northwest 
Third, Oklahoma City, OK 73102.

No. MC 112750 (Sub-No. 279 TA) (Cor­
rection) , filed March 19, 1971, published 
Federal R eg ister  issue of March 27, 
1971, and republished in part as cor­
rected this issue. Applicant: AMERICAN 
COURIER CORP., 2 Nevada Drive, Lake 
Success, NY 11040. Applicant’s represent­
ative: John M. Delany (same address as 
above). N o te  : The purpose of this partial 
republication is to show the correct 
docket number assigned thereto, No. MC 
112750 (Sub-No. 279 TA), in lieu of MC 
112750 (Sub-No. 270 TA), which was in 
error. The rest of the notice remains as 
previously published.

No. MC 112822 (Sub-No. 189 TA), filed 
April 5, 1971. Applicant: BRAY LINES 
INC., Post Office Box 1191, 401 North 
Little Street, Cushing, OK 74023. Appli­
cant’s representative: Joe W. Ballard 
(same address as above). Authority 
sought to Operate as a common carrier, by 
motor vehicle, over irregular routes, 
transporting: Frozen foods, from Omaha, 
Nebr., to points in Michigan, Missouri, 
Ohio, Wisconsin, and East St. Louis, 111., 
commercial zone and Alton, 111., for 150 
days. Supporting shipper: Albin J. 
Budash, Manager, Transportation Cost 
Analyses, Campbell Soup Co., Campbell 
Place, Camden, NJ 08101. Send protests 
to: c . L. Phillips, District Supervisor, In­
terstate Commerce Commission, Bureau 
of Operations, Room 240, Old Post Office 
Building, 215 Northwest Third, Okla­
homa City, OK 73102.

No. MC 113678 (Sub-No. 416 TA), filed 
April 5, 1971. Applicant: CURTIS, INC., 
Post Office Box 16004, Stockyard Station, 
Denver, CO 80216 (Commerce City). 
Applicant’s representative: Stanley 
Averch (same address as above). 
Authority sought to operate as a com­
mon carrier, by motor vehicle, over 
irregular routes, transporting: Frozen 
foods, from Albuquerque, N. Mex., to 
Denver, Colo., for 180 days. Supporting 
shipper: Merit Foods, Inc., 8806 Fourth 
Street, Albuquerque, NM. Send protests 
lo: District Supervisor Herbert C. Ruoff, 
Interstate Commerce Commission, 
Bureau of Operations, 2022 Federal 
Building, Denver, CO 80202.

No. MC 117574 (Sub-No. 199 TA), filed 
APril 5, 1971. Applicant: DAILY EX­

PRESS, INC., Post Office Box 39, 1076 
Harrisburg Pike, Carlisle, PA 17013. 
Applicant’s representative: S. Berne 
Smith, 100 Pine Street, Harrisburg, PA 
17108. Authority sought to operate as a 
common carrier, by motor vehicle over 
regular routes, transporting: Tractors 
(except truck tractors), with or without 
attachments, from the plant and ware­
house sites and storage facilities of J. I. 
Case Co. at or near Burlington, Iowa, 
and Racine, Wis., to points hr Alabama, 
Connecticut, Delaware, Florida, Georgia, 
Indiana, Kentucky,' Maine, Maryland, 
Massachusetts, the Lower Peninsula of 
Michigan, Mississippi, New Hampshire, 
New Jersey, New York, North Carolina, 
Ohio, Pennsylvania, Rhode Island, South 
Carolina, Tennessee, Vermont, Virginia, 
West Virginia, and the District of 
Columbia, for 180 days. Supporting 
shipper: J. I. Case Co., 700 State Street, 
Racine, WI 53404. Send protests to: 
Robert W. Ritenour, District Supervisor, 
Interstate Commerce Commission, 
Bureau of Operations, 508 Federal Build­
ing, Post Office Box 869, Harrisburg, 
PA 17108.

No. MC 118831 (Sub-No. 78 TA), filed 
April 5, 1971. Applicant: CEN­
TRAL TRANSPORT, INCORPORATED, 
Uwharrie Road Post Office Box 5044 
(27261), High Point, NC 27263. Appli­
cant’s representative: Richard E. Shaw 
(same address as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Dimethyl terephthalate, in 
bulk, from E. I. du Pont de Nemours & 
Co. at Gibbstown, N.J., to E. I. du Pont 
de Nemours & Co. plants at Cape Fear 
(Brunswick County), N.C., Brevard
plant (Translyvania County), N.C., and 
Old Hickory, Tenn., for 180 days. Sup­
porting shipper: E. I. du Pont de 
Nemours & Co., Inc., Wilmington, Del. 
19898. Send protests to: Archie W. 
Andrews, District Supervisor, Interstate 
Commerce Commission, Bureau of Oper­
ations, Post Office Box 26896, Raleigh, 
NC 27611.

No. MC 123255 (Sub-No. 9 TA), filed 
April 5, 1971. Applicant: B & L MOTOR 
FREIGHT, INC., 140 East Everett 
Avenue, Newark, OH. Applicant’s repre­
sentative: C. F. Schnee (same address as 
above). Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Wine, 
from Westfield, N.Y., to points in Ohio 
(except Cleveland, Ohio), and Chicago, 
HI., for 180 days. Supporting shipper: 
Mogen David Wine Corp., 3737 South 
Sacramento Avenue, Chicago, IL 60632. 
Send protests to: A. M. Culver, District 
Supervisor, Interstate Commerce Com­
mission, Bureau of Operations, 225 
Federal Building and U.S. Courthouse, 85 
Marconi Boulevard, Columbus, OH 43215.

No. MC 135422 (Sub-No. 1 TA), filed 
April 1,1971. Applicant: B & W TRUCK­
ING, CO., 1625 Earl Drive, Dubuque, IA 
52001. Applicant’s representative: Carl E. 
Munson, 469 Fischer Building, Dubuque, 
IA 52001. Authority sought to operate as 
a contract carrier, by motor vehicle, over

irregular routes, transporting: Lumber 
and building materials (except asphalt 
in bulk, in tank vehicles) from Dubuque, 
Iowa, to points in Carroll, Jo Daviess, 
and Stephenson Counties, 111., and Craw­
ford, Grant, Iowa, and Lafayette Coun­
ties, Wis., for 180 days. Supporting 
shipper: Wickes Lumber & Building 
Supplies, Dubuque, Iowa. Send protests 
to: Herbert W. Allen, Transportation 
Specialist, Interstate Commerce Com­
mission, Bureau of Operations, 332 
Federal Building, Davenport, IA 52801.

By the Commission.
[sea l] R obert L. O sw ald ,

Secretary.
[FR Doc.71-5125 Filed 4-12-71:8:50 am]

[Notice 679]

MOTOR CARRIER TRANSFER 
PROCEEDINGS

A p r il  7, 1971.
Synopses of orders entered pursuant 

to section 212(b) of the Interstate Com­
merce Act, and rules and regulations 
prescribed thereunder (49 CFR Part 
1132), appear below:

As provided in the Commission’s 
special rules of practice any interested 
person may file a petition seeking recon­
sideration of the following numbered pro­
ceedings within 20 days from the date of 
publication of this notice. Pursuant to 
section 17(8) of the Interstate Commerce 
Act, the filing of such a petition will post­
pone the effective date of the order in 
that proceeding pending its disposition. 
The matters relied upon by petitioners 
must be specified in their petitions with 
particularity.

No. MC-FC-72705. By supplemental 
order of April 6, 1971, the Motor Carrier 
Board approved the transfer to O. D. 
Anderson, Inc., Greenville, Pa., of the 
operating rights in Certificate No. MC 
111422 (Sub No. 6) issued February 24, 
1971, to Orville D. Anderson, Greenville, 
Pa., authorizing the transporation of pas­
sengers and their baggage, in the same 
vehicles with passengers, in round-trip 
sightseeing or pleasure tours, beginning 
and ending at points in Cuyahoga, Sum­
mit, Mahoning, Median, and Portage 
Counties, Ohio, and Lawrence County, 
Pa., and extending to points in the 
United States including Alaska but ex­
cluding Hawaii. S. Harrison Kahn, Suite 
733, Investment Building, Washington; 
DC 20005, attorney for applicants.

No. MC-FC-72786. By order pf April 6, 
1971, the Motor Carrier Board approved 
the transfer to Triangle Air-Trucking 
Corp., West Hartford, Conn., of the op­
erating rights in Certificates Nos. MC 
127898 (Sub-No. 1) andMC 127898 (Sub- 
No. 3) issued May 31, 1968, and Febru­
ary 27, 1970, to Direct Air Freight Corp., 
Windsor Locks, Conn., authorizing the 
transportation of general commodities, 
with usual exceptions, between Bradley 
International Airport, Windsor Locks, 
Conn., on the one hand, and, on the 
other, North Adams and Williamstown,
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Mass., and Pownal, Vt., and between Al­
bany, N.Y., and Bradley International 
Airport, Windsor Locks, Conn., restricted 
to traffic having an immediately prior or 
subsequent movement by air. Reubin 
Kaminsky, Post Office Box 17-067, 342 
North Main Street, West Hartford, CO 
06117, attorney for applicants.

[ seal] *" R obert L. O sw ald ,
Secretary.

JFR Doc.71-5124 Filed 4-12-71;8:50 am ]

'[S.O. 1063]

AUTOMOBILE MANUFACTURERS 
ASSOCIATION, INC.

Railroad Operating Regulations for 
Freight Car Movement

At a session of the Interstate Com­
merce Commission, Division 3, acting as- 
an appellate division, held at its office in 
Washington, D.C., on the 2d day of 
April 1971.

Upon consideration of the petition of 
the Automobile Manufacturers Associa­
tion, Inc., filed March 8, 1971, requesting 
reconsideration of the order of the Com­
mission dated March 1, 1971, denying 
its previous petition for certain modifi­
cations of Service Order No. 1063.

It appearing, that Service Order No. 
1063 was issued by the Railroad Service 
Board in accordance with applicable 
law and upon its determination that 
an emergency exists because of an 
acute shortage of freight cars in all sec­
tions of the country; that similar pro­
visions in similar service orders were 
three times postponed during the period

NOTICES
October 2, 1970, to December 31, 1970; 
that the petitioners have had ample 
opportunity to review their operations to 
avoid the excessive detention of empty 
freight cars held for the exclusive use of 
shippers of automobile parts; that nu­
merous empty cars assigned to the exclu­
sive use of certain shippers are held idle 
for excessive periods awaiting orders for 
placement for loading; that investiga­
tions made since Service Order No. 10.63 
became effective have disclosed that 
many shippers, in order to avoid penalty 
charges, have released substantial num­
bers of cars from assignment, thereby 
making them available for use by other 
shippers; and that the petition states no 
errors of fact or law warranting the 
relief sought, and for good cause appear­
ing;

It is ordered, That the petition be, and 
it is hereby, denied.

By the Commission, Division 3, acting 
as an appellate division.

[seal] R obert L. O sw ald ,
Secretary.

[FR Doc.71-5122 Filed 4-12-71;8:50 am]

[S.O. 1063]

WISCONSIN MANUFACTURERS’ 
ASSOCIATION

Railroad Operating Regulations for 
Freight Car Movement

At a session of the Interstate Com­
merce Commission, Division 3, acting as 
an appellate division, held at its office in 
Washington, D.C., on the 2d day of April 
1971.

Upon consideration of the petition 
filed on March 26,1971, by the Wisconsin 
Manufacturers’ Association, requesting 
modification or vacation of Service 
Order No. 1063.

It appearing, that Service Order No. 
1063 was issued by the Railroad Service 
Board in accordance with applicable law 
and upon its determination that an 
emergency exists because of an acute 
shortage of freight cars in all sections 
of the country; that similar provisions 
in similar service orders were three times 
postponed during the period October s, 
1970, to December 31, 1970; that each 
shipper represented by the petitioner has 
had ample opportunity to review his 
operations to avoid the excessive deten­
tion of empty freight cars held for his 
exclusive use; that numerous empty cars 
assigned to the exclusive use of certain 
shippers are held idle for excessive 
periods awaiting orders for placement 
for loading; that investigations made 
since Service Order No. 1063 became 
effective have disclosed that many ship­
pers, in order to avoid penalty charges, 
have released substantial numbers of 
cars from assignment, thereby making 
them available for use by other shippers; 
and that the petition states no errors of 
fact or law warranting the relief sought, 
and for good cause appearing;

It is ordered, That the petition be, and 
it is hereby, denied.

By the Commission, Division 3, acting 
as an appellate division.

[seal]  R obert L. O swald,
Secretary.

[FR Doc.71-5123 Filed 4-12-71;8:50 am]
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